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BARNETT V. STATE. 

Opinion delivered May 18, 1931. 
1. INTOXICATING L IQ U OR—TRAN SPORTING—I ND ICTM ENT.—A II indict-

ment charging that the grand jury of a designated county ac-
cused defendant of transporting liquor and "that he, in the 
county and State aforesaid," etc., held to charge transportation 
in such county. 

2. I NDICT ME NT AND I NFORMATI ON —IM POSSIBLE DATE.—An indictment 
returned in April, 1930, charging transportation in February, 
1931, held to show an obvious clerical error, not affecting the 
validity of the indictment. 

3. CRIM INAL LAW—DEFEN SE.—In a criminal prosecution it is no 
defense that defendant's. companions were equally guilty, but 
were not prosecuted. 

4. STATUTES—ENFORCEMENT OF CRIMINAL STATUTES.—The validity 
of s a criminal statute does not depend on its completely successful 
enforcement or on the good faith of the prosecuting attorney. 

5. CRI M INAL LAW—STATEMENT OF PROSECUTING ATTORNEY.—In a 
prosecution for transporting liquor, the statement of the prose-
cuting attorney that he would not prosecute defendant's girl com-
panions, and that he believed in starting at the top and coming 
down, held not error. 

6. CRIMINAL LAW—SUFFICIEN CY OF VERDICT.—A verdict of "guilty" 
implies a finding of every element essential to the crime charged, 
and a verdict is not objectionable in not finding defendant guilty 
as charged in the indictment. 

7. C RIM IN AL LAW—SUFFICIENCY OF VERDICT.—A verdict is sufficient 
if, from its language no doubt can arise as to the offense of 
which defendant is convicted. 

8. INTOXICATING LIQUORS—TRA NSPORTATIO N. —Where defendant and 
others in an automobile illegally transported whiskey, the fact 
that when starting out the intention was that the whiskey should 
be drunk where obtained and not be transported was immaterial. 

9. INTOXICATING LIQUORS—TR.AN SPORTATION.—Evidenee held suffi-
cient to take to the jury a charge of transporting liquor where 
defendant rode in another's automobile intending to procure
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whiskey, and subsequently remained in an automobile after the 
whiskey was placed and carried therein. 

10. CRIMINAL LAW-CONCLUSIVENESS OF VERDICT.-A verdict supported 
by substantial evidence is conclusive, as it is the province of the 
jury to pass on the credibility of witnesses and the weight of 
the testimony. 

Appeal from Hot Spring Circuit Court ; Thomas E. 
Toler, Judge; affirmed. 

Oscar Barnett, for appellant. 
Hal L. Norwood, Attorney General, and Pat Mehaffy, 

Assistant, for appellee. 
MEHAFFY„J. The grand jury of Hot Spring County 

on April 8, 1930, returned an indictment against the 
appellant charging him with transporting liquor in said 
county. The appellant filed a demurrer to the indict-
ment, stating that the facts alleged did not charge or con-
stitute a public offense or any violation of the law of the 
State of Arkansas. 

The court overruled the demurrer, and the appellant 
saved his exceptions. 

The evidence showed that about the 1st day of Febru-
ary, Howard Stewart, Edwin .Stewart, Ray Ross, and 
three girls were in an automobile riding on the streets 
of Malvern and drove out to Rockport, about two and a 
half miles from Malvern, for the purpose of getting some 
liquor. They failed to get the whiskey and droVe back to 
Malvern and stopped in front of the Sanitary Cafe. 

Ray Ross, one of the parties in the car, went into 
the cafe nnd returned in about twenty minutes. It was 
then about 10 :30 o 'clock. The appellant was there, and, 
according to one of the witnesses, said that he had made 
arrangements with. the Yates boys to get some liquor, 
and would give them some if they would take them home, 
which was about fourteen miles from Malvern. 

The Yates boys and appellant got in the car and 
were driven out to the Yates boys' home where they ob-
tained a half gallon fruit jar of whiskey, put it in the 
car and drove back to Malvern. On the way back the 
boys drank some of the whiskey, but the girls did not
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drink any. They stopped in front of the Sanitary Cafe, 
and it was then about 12 :15 A. M. 

Before going to the Sanitary Cafe after returning 
with the whiskey, they drove to the ice plant, and one of 
the boys got out and hid the whiskey. They left the 
Sanitary Cafe about 12 :15 and started to Hot Springs, 
and they went by the ice plant, and one of the boys got 
out and got the whiskey and got back into the car. 

After they bad left for Hot Springs, the brother of 
one of the girls went to the night marshal, and he and the 
marshal learned that the appellant and others had left 
in the car for Hot Springs, and followed and overtook 
them and took tbe girls back home, but did not arrest 
any of them. 

Before the car stopped the officer heard one of the 
occupants of the car say, "Pour it out," and some one 
poured the contents of the fruit jar out on the ground, 
and some of it fell on the running board of the car. The 
officer said it smelled like whiskey, and he asked what it 
was, and appellant said it smelled like corn liquor. 

The appellant was not in the party at first when they 
started after whiskey, but was with them when they took 
the Yates boys home and was with them until the officer 
took the girls home. 

The evidence tends to show that, when they went 
out to the home of the Yates boys, they intended to get 
whiskey and drink it while there, but they could not get 
the driver to stop, and while they drank some of it there, 
they kept the jar in the car, had it in the car when they 
got back to Malvern, and it was in 'the car when the 
officer overtook them, and somebody poured the whiskey 
out.

When the officer overtook them, somebody in the car 
said, "Step on it," and appellant reached over and turn-
ed the switch key and stopped the car, and appellant 
asked the officer if they were under arrest, and the officer 
said, "No, we just want to get the girls."
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The appellant's testimony is to the effect that when 
he went with them they were to get some whiskey to 
drink, but it was not his understanding that they would 
transport it or take it away with them, and that he tried 
to keep the party from going . on to town, and it was the 
agreement that they would drink the whiskey where they 
got it and would not bring it back. He said if he had 
known they were going to bring liquor back he would 
not have gone with them; that he had no control over the 
car.

The jury returned a verdict of guilty and fixed appel-
lant's punishment at a fine of $100, and judgment was 
entered accordingly. A motion for a new trial was filed, 
overruled, and exceptions saved. The case is here on 
appeal. 

Appellant first contends that the judgment should be 
reversed because the indictment showed on its face that 
the crime, if committed at all, was committed on the first 
day of February, 1931, and appellant was tried in Janu-
ary, 1931, and that the indictment does not charge that 
the liquor was transported from one place to another in 
Hot Spring County. It is therefore insisted that the 
court should have sustained the demurrer to the in-
dictment. 

The indictment charges specifically that the grand 
jury of Hot Spring County, in the name of and by the 
authority of the State of Arkansas, accused Oscar Bar-
nat, Jr., of the crime of transporting intoxicating liq-
uors, and that he, in the county and State aforesaid, etc. 
The indictment therefore charges that he transported the 
liquor in Hot Spring County. The indictment was re-
turned by the grand jury in April, 1930, and charged 
that the offense was committed on the first day of Febru-
ary, 1931, and it is urged that on this account the demur-
rer should have been sustained. 

It is apparent that the date, 1931, was a clerical er-
ror, because the indictment charged the commission of a 
crime and the date mentioned in the indictment was a
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future date and it is perfectly clear that this was a cleri-
cal error. 

The circuit clerk was called by the prosecuting at-
torney, and testified that the indictment was returned on 
April 8, 1930. This court has many times-held that a late 
or impossible date after ihe indictment is an obvious 
error and does not affect the validity of the indictment. 
Conrand v. State, 65 Ark. 559, 47 S. W. 628 ; Duncan v. 

State, 181 Ark. 603, 27 S. W. (2d) 99; Cooper v. State, 
145 Ark. 403, 224 S. W. 726; Carothers v. State, 75 Ark. 
574, 88 S. W. 585 ; Hunter v. State, 93 Ark. 275, 124 S. W. 
1028; -Grayson v. State, 92 Ark. 41.3, 123 S. W. 388, 19 
Ann. Cas. 929. 

It is next contended by appellant that the parties 
had no intention of transporting whiskey, but were all 
looking for whiskey to drink, and that the driver of the 
car, over the protest of all of them, brought the whiskey 
back to town. But it is admitted that the whiskey was 
hidden at the ice plant, and the party drove by the ice 
plant, and appellant says'lloward Stewart got out and got 
the whiskey from where he had hid it, and they went on 
their merry way to Hot Springs. 

There was no protest by appellant or any one else, 
and no objection made to stopping at the ice plant, get-
ting the whiskey, and carrying it on in the car. It is 
true appellant says he had no control over the car, and 
that the liquor belonged to the Stewart brothers, and 
that, if anybody was guilty of transporting lig-dor, 
Howard Stewart was, and the evidence shows that he was 
not indicted. 

Appellant contends that the judgment ought to be 
reversed because some of the others were not prose-
cuted, and he says the prosecuting attorney made a 
statement to the jury that he did not intend to prose-
cute the girls. 

If appellant violated the law, it was the duty of the 
prosecuting attorney to prosecute him. The fact that 
the others in the party were as guilty aS appellant is no
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defense. The failure of the prosecuting attorney or other 
authorities to properly enforce the law or to enforce the 
law against some and not against others is no defense in 
a prosecution. Riggs Hot Springs, 181 Ark. 377, 26 
S. W. (2d) 70, 

• The validity of a law does not depend on a com-
pletely successful enforcement, nor does it depend on the 
good faith of the officers whose duty it is to prosecute. 
One who violates a law cannot be discharged merely be-
cause it is shown that there are other violators who have 
not been convicted, or that those whose duty it is to 
perform the duties required by it have fallen short or 
refused to perform their duties for any reasbn. Peop4 
v. Gardner, 143 Mich. 104, 106 N. W. 541; City of Cen-
tralia v. Smith, 103 Mo. App. 438, 77 S. W. 488. 

"Appellants prosecute this appeal upon -the theory, 
among others, that if other people . in Houston had vio-
lated the ordinance as to the erection of fireproof build-
ings, this would license them to violate it by erecting 
bUildings contiguous to those of others and to preclude 
the latter from any remedy to protect their property. 
We know of no principle upon which to found such a 
proposition." Chimene v. Baker, 75 S. W. 330. 

A person charged with a criminal offense cannot 
escape punishment by showing that others were 'also 

The appellant contends that . the remarks of the 
prosecuting attorney were prejudicial. The prosecuting 
attorney said he was not going to prosecute the girls ; 
that he believed in starting at the top and coming down. 
There was no error in this statement that was in any 
way prejudicial to appellant. Clarkson v. State, 168 Ark. 
1122, 273 S. W. 353; Hall v. State, 161 Ark. 465, 257 S. 
W. 61. 

Appellant contends that the judgment should be re-
versed because it did not find him guilty as charged in 
the indictment. The verdict of the jury was : "We, the 
jury, find the defendant guilty, and assess his fine at 
$100."
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A verdict of guilty implies a finding of every ele-
ment essential to constitute the crime as charged, and 
the verdict is sufficient if from its language no doubt can 
arise as to the offense of which he is convicted. Wallace 
v. State, 180 Ark. 627, 22 S. W. (2d) 395. 

It is contended that the court erred in its refusal to 
give instructions 1 and 2 requested by the appellant. 
Each of these instructions was erroneous, because each 
in substance told the jury they could not find the de-
fendant guilty unless he knew when starting out that 
they were going on a trip for the purpose of transport-
ing liquor. It would make no difference what their un-
derstanding or intention was when they started out if 
they afterwards transported liquor in violation of law. 
If they transported whiskey in violation of law, they 
would be guilty even if they started out with the inten-
tion to not transport it. 

It is contended that there is no evidence tending to 
show that the appellant transported the liquor. We 
think the evidence was sufficient to submit the question to 
the jury, and the jury's verdict, where there is any sub-
stantial evidence to support it, is conclusive here for 
the reason that it is the province of the jury, and not 
this court, to pass on the credibility of the witnesses and 
the weight to be given to their testimony. 

It is finally contended by appellant that the facts in 
this case are similar to the facts in the case of Locke v. 
Ft. Smith, 155 Ark. 158, 214 S. W. 11. In that case it 
was held that the evidence was not legally sufficient to 
warrant a verdict of guilty. The appellant in that case, 
at the earnest solicitation of a friend, got into the lat-
ter's car for the purpose of riding about the streets of 
Ft. Smith. Locke ascertained that his friend had been 
drinking and formed the intention of getting him home 
as soon as he could. They were not going after whiskey, 
but Locke was trying to get his friend home. He put 
one of the bottles of whiskey he found on the seat in his 
pocket. He did not get into the automobile for the pur-
pose of carrying or assisting his friend to convey liquor,
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but his purpose was to get his friend home and not the 
purpose of carrying whiskey. 

We think there was sufficient evidence to submit the 
question to the jury, and the judgment is affirmed.


