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Near v. Argora Bauxite Company.

Opinion delivered June 1, 1931.

1. NEGLIGENCE—PRESUMPTION AND BURDEN OF PROOF—INSTRUCTION,
—In an action for death of an employee caused by the master’s
negligence, an instruction that the burden of proof is on the
plaintiff to establish the right to recover, that the law presumes
defendant was not guilty, and that such presumption attends
throughout the trial and is of itself sufficient to justify a verdict
for defendant unless overcome by evidence to the contrary, and if
the evidence is evenly balanced the verdict should be for defend-
ant, held erroneous, as imposing an undue burden on plaintiff.

2. TRIAL—MODIFICATION OF INSTRUCTION BY COURT.—Modification of
an instruction by the court so as to deprive the plaintiff of the
right to have the law declared respecting the facts in the case
held erroneous.

Appeal from Saline Circuit Court; Thomas E. Toler,
Judge; reversed.

N. 4. McDanwiel, Fred A. Isgrig and Elmer Schoggen,
tor appellant.

W. A. Utley, for appellee.

Humprreys, J. This suit was brought by appellant,
widow of Oabe Neal, against appellee, to recover damages
in the sum of $25,000 on account of the death of her hus-
band resulting from an injury received by him through
the alleged negligence of appellee in operating a stearn
shovel with which it was excavating dirt from its bauxite
mine in Saline County.
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The defenses interposed to the complaint were a
denial of negligence on its part, contributory negligence
on the part of appellant, and that at the time of the in-
jury deceased was in the employ of R. Y. Walker, who
was engaged in excavating dirt for appellee as an inde-
pendent contractor. The cause was submitted to the jury
upon the pleadings, testimony introduced by the respec-
tive parties, and instructions of the court, which resulted
in a verdict for appellee and a consequent judgment dis-
missing appellant’s complaint, from which is this appeal.

The testimony was conflicting upon all the issues
joined; so the questions for determination on this appeal
turn on the correctness of the instructions submitting the
issues.

Appellant contends for a reversal of the judgment
upon the alleged ground that the court erred in admitting
testimony upon the issue of whether R. Y. Walker was
an independent contractor, claiming that the written con-
tract between appellee and R. Y. Walker clearly reflects
that he was an employee and not an independent con-
tractor. We think the written contract is ambiguous in
this respect, and that the testimony complained of tended
to explain rather than contradict the written instrument.

Appellant also contends for a reversal of the judg-
ment upon the alleged ground that the court erred in
declaring the law applicable to the issues involved. The
alleged egregious ervors in instructing the jury consisted
in giving appellant’s requested instruction No. 2 and in
modifying instruction No. 5, requested by appellant, and
giving same in its deleted form.

Instruction No. 2, given at appellee’s request, is as
follows:

““The burden of proof in this case is upon the plain-
tiff to establish her right to recover in this action by a
greater weight of the evidence. The law presumes that
the defendant company was not guilty of any negligence
whatever, and this presumption attends throughout the
trial in favor of defendant and is of itself sufficient to
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Jjustify you in returning a verdict for the defendant un-
less such presumption is overcome by the evidence to the
contrary. If vou find that the greater weight of the evi-
dence is in favor of the defendant, or if you find that it is
evenly balanced as between the plaintiff and defendant,
then in either event your verdict will be for the de-
fendant.’’

Appellant made the specific objection to the instruc-
tion that it placed an undue burden on her as to proving
the alleged negligence of appellee. According to the rule
announced in the case of Kuwkpatrick v. American Rail-
way Express Co., 177 Ark. 334, 6 S. W. (2d) 524, such an
instruction erroneously imposes the burden of showing
- negligence analogous to the presumption of innocence
which attends one accused of a crime, and, if given over
specific objection, calls for a reversal of an adverse
judgment. :

Instruction No. 5, requested by appellant, is as
follows:

““An independent contractor is one who, in the
course of an independent occupation, prosecutes and
directs the work himself, using his own methods to ac-
complish it, and represents the will of the employer only
as to the result of the work; unless such employer either
exercised, or reserved the right to exercise, control over
the work being done by such contractor or had the power
to choose, direct or discharge the employees of such con-
tractor.” [So, in this case, you are instructed that the
method by which compensation was paid for the work
done is not conclusive as to the relationship of the parties,
but the question as to whether or not Walker was an in-
dependent contractor must be determined by you from all
the circumstances in proof.]’’

The instruction in the form requested was a correct
declaration of law as applied to the facts in the case.
The court deleted the last sentence, the effect of which
was to deprive appellant of his right to have the law de-
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clared upon request with reference to the particular

facts in the case.
On account of the errors indicated, the judgment is
reversed, and the cause is remanded for a new trial.



