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StaNpARD ACCIDENT Insuraxce ComMpany v. PHILPOT
CoxnsTrRUCTION COMPANY,

Opinion delivered April 27, 1931.

1. INSURANCE—PENALTY AND ATTORNEY’S FEE.—Crawford & Moses’
Dig., § 6155, imposing a penalty and attorney’s fee on fire, life,
health or accident insurance companies refusing to pay losses held
inapplicable to liability insurance companies.
INSURANCE—LIABILITY FOR EXPENSES OF SUIT.—Where a liability
insurance company, though not bound by its policy, agreed to
defend a damage suit against insured, it is liable to pay insured’s
‘attorney’s fee in defending such damage suit, but is not liable for
the statutory penalty and attorney’s fee in addition thereto.

N

Appeal from Jefferson Circuit Court; T'. G. Parham,

Judge; judgment modified.
STATEMENT OF FACTS.

This appeal comes from a judgment against appel-
lant for attorney’s fees claimed under the statute based
upon a claim under a liability policy issued by it.

Appellee partnership, contractors, engaged in road
construction, after procuring a contract for road build-
ing in Clay County, procured a policy of liability insur-
ance from appellant company in which were described the
operations to be insured and conditioned as follows:

““This agreement is subject to the following
conditions:

“Limits of Liability—This policy does not cover
loss from liability on account of such injuries (includ-
ing death) caused by * * *.
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¢(3). Any draught or driving animal, any vehicle,
whether power driven or otherwise, or any person driv-
ing or using such animal or vehicle.”’

Nellie Strobel, a girl, claimed to have been injured
by the negligence of one of the appellees’ drivers while
jumping from ome of its trucks to another while the
trucks were in motion, and brought suit by her next
friend for $5,000 damages. Appellant company denied
any liability for this injury, claiming its policy did not
cover such injuries which were expressly excluded there-
from. It notified its agents in Pine Bluff, who issued the
policy, that it denied liability thereunder and directed:
them to inform appellee of the fact. Its general attor-
ney in the home office also wrote to Reinberger & Rein-
berger, attorneys, employed by the appellee company to
defend the suit, denying any liability under its policy
for the injury, and its attorneys in Little Rock also wrote
denying any such liability. Appellee then refused to
pay the premium still due upon the liability policy, and
upon demand therefor suggested that, since appellant
company claimed the policy did not cover the liability
to pay for the injury to Nellie Strobel, it would not
pay the fees, the balance due $312.07 for premiums on
the policy; and thereupon, appellant company’s attor-
neys proposed to defend the suit brought by the girl’s
attorneys against appellee for the injury provided they
should in no way be bound to pay or discharge any judg-
ment that might be recovered in such litigation, and re-
quested that they be immediately notified in writing of
the acceptance of this proposition. No notice of its ac-
ceptance was given, but appellant’s local attorneys were
notified by Messrs. Reinberger & Reinberger of the status
of the suit; asked them to proceed with the suit, which
they did. The appellee company then paid the balance
due on the premiums of the policy.

Upon the first trial of the cause, the court indicated
that a verdict would be directed against the plaintiff,
whereupon the cause was continued, the complaint
amended, and, upon the trial at the next term of court, the



696 Sraxparp Accipext Ixs. Co. v. Pampor [183
CoxsTrucTioON CoMPANY.
court directed a verdict against the plaintiff and in ap-
pellee’s favor. Appellee company claimed to have paid
Reinberger & Reinberger for defending the suit a fee of
$750 with $15.65 expenses and to have expended in addi-
tion in said defense $385.44, as shown by an itemized
statement. It demanded payment of these amounts from
appellant company, $1,151.09 attorney’s fees and ex-
penses for the defense of said suit, and brought this suit
for the collection thereof asking that the statutory dam-
ages of 12 per cent. and reasonable attorney’s fee be also
taxed as costs therein, which was done, and from the
.Jjudgment thereon against appellant, this appeal comes.

Moovre, Gray & Burrow and Everett B. Gibson, Jr.,
for appellant. ‘

Harry T. Wooldridge, for appellee.

Kmsy, J., (after stating the facts). Appellant in-
sists that the law does not warrant the taxing of an at-
torney’s fee and judgment for 12 per cent. damages upon
the recovery of a judgment against the insurer upon a
policy of liability insurance, and its contention must be
sustained.

The statute (§ 6155, Crawford & Moses’ Digest)
provides: ‘“In all cases where loss occurs, and the fire,
life, health or accident insurance company liable therefor
shall fail to pay the same within the time specified in the
policy, after demand therefor, such company shall be lia-
ble to pay the holder of such policy, in addition to the
amount of such loss, twelve per cent. damages upon the
amount of such loss, together with all reasonable attor-
neys’ fees for the prosecution and collection of said loss;
said attorneys’ fees to be taxed by the court where the
same is heard on original action, by appeal or otherwise
and to be taxed up as a part of the costs therein and
collected as other costs are or may be by law collected.’’

This statute is highly penal, and should not be held
to apply to any loss or insurance company not therein
expressly named; as was said in Home Fire Insurance
Co. v. Stancell, 94 Ark. 578, 127 S. W. 966, where it was
held it did not apply to cases for loss caused by cyclone
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and for which a cyclone insurance company was liable.
In National Union Fire Ins. Co. v. Crabtree, 151 Ark.
561, 237 S. W. 97, the court reversing the judgment of a
lower court allowing plaintiff to recover penalties and
attorneys’ fees on an automobile theft policy, said:
““The court erred, however, in rendering judgment
for penalty and attorney’s fees. The imposition of pen-
alties and attorney’s fees is limited to suits against fire,
life, health and accident insurance companies, and the
statute does not apply to a suit for loss caused by theft
under that kind of insurance. Crawford & Moses’ Di-
gest, § 6155. We held, in the case of Home Fire Ins. Co.
v. Stancell, 94 Avk. 578 [127 S. W. 9661, that the statute,
being penal, should not be held to apply except in cases
falling within its particular terms. We decided in that
case that the statute did not apply to a loss caused by a
cyeclone under a poliey of insurance against that character
of loss.” h

The court has also held that the attorney’s fees and
penalty provided by the statute could not be recovered
under a policy of tornado insurance issued by a fire in-
surance company. National Union Fire Ins. Co. v. Henry,
181 Ark. 637, 27 S. W. (2d) 786. See also Mears Mining
Co.v. Maryland Casualty Co., 162 Mo. App. 178,144 S. W.
883; Western Indemnity Co. Free and Accepted Masons .
of Texas, (Tex.) 198 S. W. 1092; Ocean Accident and
Guaranty Corporation v. Northern Texas Traction Co.,
(Tex.) 224 S. W. 212,

Only 4 kinds of insurance companies are included
in said statute, fire, life, health, or accident insurance
companies, and it makes no provision for the allowance
of damages and attorney’s fees where the loss is caunsed
or claimed under any other kind of policy of insurance.
Liability insurance, of the kind provided for in the pol-
icy issued by appellant company to appellee company,
is a distinet and important line of insurance and was al-
ready well developed when the statute was passed, and,
since it was not named therein, such companies or ihe
company issuing the policies of insurance is not liable
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to the holder of the policy in case of loss for the damages

and attorney’s fees allowed by said statute.

The authority of our cases supra are not impaired
by the decisions in Springfield Mutual Assn. v. Atnip, 169
Ark. 968, 279 S. 'W. 15; and [llinois Banker’s Life Assn.
v. Mann, 158 Ark. 425, 250 S. W. 887, both suits are life
insurance contracts relied on by appellee. The language
of the court in the last case construing such statute
being: ‘‘This apparently includes all insurance com-
panies, and does include all companies except those ex-
empted by other legislation from the operation of that
section,’’ which obviously means ‘‘all insurance com-
panies” named in said statute (§ 6155, Crawford &
Moses’ Digest) or issuing contracts or policies of insur-
ance of the class or kind issued by such designated com-
panies, and these cases relate especially to whether the
companies issuing such insurance as that named in such
statute had been exempted from the provisions and opera-
tion thereof by statute later enacted exempting fraternal
insurance societies from such penalties; and certainly the
court erred in allowing the recovery of damages and
attorney’s fees herein on the judgment upon suit brought
for an attorney’s fee earned and agreed to be paid for the
defense of any suit based upon such policy of insurance
upon which there was no recovery.

The majority is of opinion that there is sufficient
testimony to support the judgment for recovery of the
fee by appellee for defense of the Strobel suit against it,
since appellant company agreed to pay the expenses
thereof. It was not bound to defend the suit or to the
payment of damages under its policy for the injury to
Miss Strobel, since its liability was conditioned against
and expressly limited by the policy to exclude liability
for any such injury.

For the error of the court in allowing the recovery
of damages and attorney’s fees on the amount appellant
was liable to the payment for under its agreement with
appellee to defend the Strobel suit against it, the judg-
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ment must be modified and reduced in said sum and
amount, and, as modified, will be affirmed. It is so ordered.
BurLegr, J., concurs in the judgment only.



