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GAaGE v. CHASTAIN.

Opinion delivered April 13, 1931.

1. FRAUDULENT CONVEYANCES— PREFERENCES. — An embarrassed
debtor may convey his property to one of his creditors in satis-
faction of a debt, though the effect of the conveyance is to defeat
the remainder of his creditors in the collection of their debt, but,
in order for such conveyance to be upheld, it must ke made in
good faith and for a valid and subsisting debt, and the value of
the property must not be out of proportion to the debt.

2. FRAUDULENT CONVEYANCES—RELATIVES AS GRANTEES.—Convey-
ances made to near relatives of an embarrased debtor are locked
on with suspicion and scrutinized with care, and, when voluntary,
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are prima facie fraudulent and become conclusively so as to ex-
isting creditors when the embarrassment proceeds to insolvency.

3. FRAUDULENT CONVEYANCES—SUFFICIENCY OF EVIDENCE.—Evidence
held to sustain the court’s finding that a conveyance of a lot by a
debtor to one who reconveyed it to the debtor’s wife was in fraud
of creditors.

4. FRAUDULENT CONVEYANCES—SUSPICIOUS CIRCUMSTANCES,—Where
a transfer of property by a debtor is made under suspicious cir-
cumstances, failure to explain such circumstances is a badge of
fraud.

Appeal from Franklin Chancery Court, Charleston .
Districet; J. V. Bourland, Chancellor ; affirmed.’
- STATEMENT BY THE COURT.

W. R. Chastain, the appellee, brought suit in the
Franklin Circuit Court against R. Gage and others to
recover on a promissory note, and at the time of the filing
of the suit caused an attachment to be issued and levied
upon lot 14, block 56, in the town of Charleston, Franklin
County, Arkansas. The appellant, B. A. (Gage, inter-
vened in that suit, alleging ownership of the property
attached. Judgment was rendered in the circuit court
against the defendants, R. Gage and others, and the inter-
vention was transferred by agreement of parties to the
chancery court, where, upon a final hearing, the court
found, among other things: ‘“‘That the intervention of
defendant and intervener, B. A. Gage, is without equity,
and that the equity of redemption and legal title to said
lot 14 is in the defendant, R. Gage, and that the attach-
ment thereon levied in this suit on the 7th day of Decem-
ber, 1928, should be sustained.’”” A decree was entered
dismissing the intervention for want of equity and can-
celing the deeds through which the intervener claimed.
It is from this finding and decree that this appeal is
prosecuted.

In January, 1923, R. Gage moved to the town of
Charleston, having at the time the sum of $2,000 in cash.
With $1,550 of this money he purchased the property in-
volved in this suit and secured a loan of $4,000 thereon,
his purpose being to erect a husiness building on the
property, which plan was carried into execution. The
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work on the building began in Fcbruary, 1923, and was
completed at some undisclosed date in that year. In this
building was operated a garage and filling station, the
business being conducted in the name of R. Gage & Son.
Ii. Gage, the son of R. Gage, was in charge of the busi-
1esSs. :

On the 3rd day of November, 1924, R. Gage sold a
farm of 180 acres for $3,500, $2,500 being paid in eash
and the remainder soon thereafter. He purchased a home
in Charleston for which he paid $2,200 and in which he
and his wife, B. A. Gage, now reside. His son E. Gage,
who was in the garage business, developed tuberculosis,
and he and his family left Charleston, the exact date of
his departure not being dis:losed by the testimony, but
sometime probably in the latter part of 1923. He first
went to Oklahoma, from there to Arizona, and finally
settled in California where he still resides. After E.
Gage left, the building was rented to the Magnolia Petro-
leum Company for $67 a month, the rents being applied
on the loan of $4,000, which by 1928 was reduced to about
$1,100. In September, 1928, R. Gage applied to the
Commonwealth Building and Loan Association of Little
Rock for a loan of $2,500, and on the 21st of November,
1928, secured the same, and with this money paid off the
first mortgage, the latter loan being also secured by a
mortgage given by R. Gage, in which his wife, B. A. Gage,
relinquished her dower rights.

On the 2d day of December, 1926, R. Gage, C. E.
Gage, Z. L. Evans and J. T. Harris executed the note sued
on which was due and payable one year after date. When
the note fell due, Chastain, the payee, made several un-
successful attempts to colleet from C. E. Gage, who ap-
pears to have been the principal debtor, and finally, after
further efforts to collect, made demand on R. Gage for
payment. At the time of the demand Chastain offered
to give Gage further indulgence if the latter would give
him a second mortgage on lot 14, block 56. This was ap-
parently about the first of December, 1928. Shortly there-
after Gage informed Chastain that he wonld not give the
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second mortgage for the reason his wife would not sign,
and then received intimation from Chastain that the lat-
ter would proceed to enforce the collection of the note.
Thereupon, on December 5, 1928, R. Gage and his wife,
B. A. Gage, who relinquished dower, conveyed the prop-
erty to one Colvard. On the 7th of December, 1928, Chas-
tain, learning of this conveyvance, filed his suit and caused
an attachment to be issued which was levied on the prop-
erty on the dayv following, and on that date Colvard and
his wife conveyed the property to the appellant, B. A.
Gage. Such other facts as are necessary for an under-
standing of the issues will be stated in the opinion.

Evans & Evans and T. A. Pettigrew, for appellant.

D. L. Ford and Hardin & Barton, for appellee.

ButLEr, J., (after stating the facts). It is admitted
that the deed executed to Colvard was without considera-
tion and merely for the purpose of placing the legal title
to the property in B. A. Gage, it being her contention that
the conveyance to her was to carry into effect a pre-exist-
ing agreement by which her husband was to convey the
property to her, the consideration being an advance made
by her to him of $1,450 and the interest her son, E. Gage,
had therein, which had been previously given by him to
her. The appellee contends that the deeds vesting legal
title in B. A. Gage were colorable and executed with the
intent to defraud him and prevent the collection of his
debt.

After hearing the testimony in the case the chancellor
found in effect that the transaction was such as alleged
by the appellee, and the question now is, was his finding
and judgment against the preponderance of the testi-
mony? The answer to that question renders it unneces-
sary to discuss other questions raised as these become
unimportant.

Certainly, it is true that an embarrassed debtor may
convey his property to one of his creditors in satisfaction
of a debt, even though the effect of the conveyance would .
defeat the remainder of his creditors in the collection of
their debt. The case of Baker v. Gowers, 180 Ark. 1110,
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25 8. W. (2d) 438, and the cases thercin cited are con-
clusive on this question, but, in order for the conveyance
to be upheld, it must be made in good faith and for a valid
and subsisting indebtedness; and, where the value of the
property is not out of proportion to the debt, such trans-
action is not fraudulent. It is also the rule, however,
that conveyances made to near relatives of an embar-
‘rassed debtor are looked on with suspicion and seruti-
nized with care, and when they are voluntary they are
prima facie frandulent and become conclusive as to exist-
ing creditors when the embarrassment of the debtor pro-
ceeds to that point where he is insolvent. Smith v. Wheat,
ante p. 149, and cases therein cited.
Applying these principles to the testimony in the
case at bar, we have reached the conclusion that the
decision of the trial court holding that the conveyance
was colorable and in fraud of the rights of the appellee
was not against the preponderance of, but is sustained by,
the evidence. Appellee and her husband and son all
testified that the appellee advanced $1,450 as a loan to
R. Gage, her husband. This alleged transaction, however,
occurred in 1923, if at all, and none of the witnesses tes-
tified with any degree of particularity as to the source
from which she derived the money. The general state-
ment only is made that she earned it selling vegetables,
milk and butter, and that she had some property in Texas.
How much property or the nature of it is not shown,
nor what disposition, if any, was made of it. Appellee’s
son testified that appellee kept her money in the Bank of
Ozark, but no canceled checks were introduced in evidence
nor any contemporaneous memoranda tending to corrob-
orate the testimony of the witnesses. The evidence is to
the effect that at the time of the construction of the
building on the lot in question the means of R. Gage were
ample for that purpose. He had paid $1,550 for the lot,
"and in his application for the last loan he secured he gave
the value of the property as improved at $6,500. There-
fore he expended not more than $5,000 on the property.
He paid $2,200 for his home, and he had in cash when he
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purchased the lot the sum of $2,000, and from the proceeds
of the loan and the sale of a farm he obtained $7,500—in
all $9,500. The total value of the business property as
improved and his home was $8,700. There was therefore
no necessity for the alleged loan from the appellee to her
husband. Appellee also claimed that her son, E. Gage,
~had an interest in the property, variously estimated at
from twelve to sixteen hundred dollars, which he gave
her by letter written from California, in 1924. E. Gage
testified that $500 of this was for work done by him on
the building and $75 in cash which he had paid for equip-
ment in the garage, but in the letter relied on by the ap-
pellee, there was no specific statement as to any interest
he had or claimed in the property itself. He and his
father had been in the garage business located in the
building which necessarily needed equipment, and it is
likely such equipment was purchased by the partnership
of Gage & Son. The statement in the letter is: ‘I don’t
think I w’ll be able to finish paying out my part of the
garage, so I will give my part to you, which is about
$1,200.”” Tt is significant that when Mrs. Gage first filed
her intervention the sole claim made as to the considera-
" tion of the conveyance to her was the alleged loan of
$1,450 made in 1923, and it was not until several months
after that claim was made by amendment to the inter-
vention of an interest by reason of the gift from her son.
He was then married, and is not shown to have had any
source of income while engaged in business .with his
father except from the business itself, out of which he
testified he lived. No claim was ever made by him for an
interest in the property, and he permitted his father to
deal with it as his own.

This case is quite different from that of Baker v.
Gowers, supra, relied on by the appellant, for in that
- case it was conclusively shown that the grantee in the deed
alleged to be fraudulent was a person of large means and
bad advanced money to assist her grantor in the conduct
of his business for which the canceled checks were ex-
hibited and notes were given to evidence the different
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amounts borrowed, all of these contemporaneous with the
loan of the money, which did not long precede the con-
veyance of the property. It was also shown that the
value of the property conveyed was much less than the
debts due her. In the instant case, as we have seen, there
is no evidence of any contemporaneous writing evidenc-
ing the transaction in any way or that the appellee had
the means to enable her to make the alleged loan. She
permitted her husband for more than five years from the
time he first made the purchase of the lot to deal with it
as his own, and a few weeks before the conveyance to her
he had made an application for a loan in which he stated
that he was the sole owner of the property, and just a
few days before the execution of the deed to her she had
signed and acknowledged the relinquishment of dower in
the property, her husband mortgaging it to secure the
loan for which application had been made; also, it was
not until suit against R. Gage became imminent that the
conveyance was made, and up until that time no claim
for interest in the property had been made. These all
were circumstances tending to east doubt upon the bona
fides of the transaction, and no effort was made to explain
the same except the general statements heretofore men-
tioned. The trial court had a right to regard these cir-
cumstances as against the appellant, for, where the cir-
cumstances under which a transfer of property by a
debtor is made are suspicicus, the failure to give ex-
planatory evidence is a badge of fraud. Miller v. Jones,
32 Ark. 337; Burke v. Napoleon, etc., 134 Ark. 580, 202
S. W. 827; Gallup v. St., etc., Ry. Co., 140 Ark. 347, 215 S.
W. 586; Ramey v. Fletcher, 176 Ark.196,2 S. W. (2d) 84.

When all the attendant circumstances are considered,
we think the chancellor properly found that there was
no consideration passing between R. Gage and the appel-
lee for the conveyance of the property, and that the trans-
action should be treated as a voluntary conveyance. The
evidence preponderates that, when the conveyance was
made to appellee, R. Gage had no other property out of
which his debts could be met except forty acres of land
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which sold for $55. It is doubtful in whose name is the
homestead. Gage testified that the title was in him, and
the appellee testified that it was in her, but whether in
one or the other would make no difference in this case,
for it could not be reached under execution. These cir-
cumstances were sufficient to justify the chancellor in his
finding that the transaction was fraudulent. Norton v.
McNutt, 55 Ark. 59, 17 S. W. 362; Wilks v. Vaughan, 73
Ark. 174, 83 S. W. 913; Crampton v. Schaap, 56 Ark. 253,
19 8. W. 669; Smith v. Wheat, ante p. 149.

It follows that the decree of the trial court dismissing
the intervention for want of equity and canceling the
appellee’s deeds was correct, and it is therefore affirmed.



