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Scorr v. CARNES.
Opinion delivered April 20, 1931.

VENDOR AND PURCHASER—GOOD FAITH—BURDEN OF PROOF.— W here
a purchaser shows that he has paid a valuable consideration in
good falth, the burden of showing that he purchased with notice
is on the one alleging it.

VENDOR AND PURCHASER—POSSESSION AS NOTICE OF TITLE.—The
possession of land which will impart notice of title thereto must
be adverse, exclusive, unequivocal and inconsistent with the
claim of any other person.

VENDOR AND PURCHASER—POSSESSION AS NOTICE.—A grantee’s
possession of a half interest in land under an unrecorded deed
held not to put a purchaser on notice where the grantee had been
illegally cohabiting with the grantor, who also remained in pos-
session, as the joint occupancy would be referred to the grantor’s
recorded title.

MORTGAGES—CONSTRUCTIVE NOTICE.—Whatever puts a subsequent
purchaser or mortgagee on inquiry amounts to notice if such
inquiry would lead to a knowledge of the facts by the exercise of
ordinary diligence.

PRINCIPAL AND AGENT—IMPUTED NO’I‘ICE.—Knowledge as to the
state of title of one representing a mortgagee in negotiating for
a mortgage is imputable to the mortgagee.
MORTGAGES—CONSTRUCTIVE NOTICE.—A chancellor’s finding that a
mortgagee was not charged with constructive notice of a prior
unrecorded deed held sustained by the evidence.

Appeal from Ouachita Chancery Court, Second Divi-

sion; George M. LeCroy, Chancellor; affirmed.
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STATEMENT OF FACTS.

Eller Scott brought this suit in equity against S. J.
Carnes to quiet her title to an undivided one-half interest
in 330 acres of land which is specifically described in the
complaint for partition of said land. 8. J. Carnes filed an
answer in which he denied title in Eller Scott and set up
title in himself. '

According to the testimony of W. L. Rogers, he was
the original owner of the land in controversy, which was
situated about a mile south of Camden, Arkansas. Dur-
ing the year 1903, his shoulder was broken, and he made
an agreement with Eller Scott whereby he was to convey
to her an undivided one-half interest in the property in
consideration that she would do his cooking and washing
while he was down. She waited on him for about eighteen
months under the contract. Later Rogers contracted
stomach trouble, and Eller Scott waited on him while he
was sick. On the 27th day of February, 1911, W. L.
Rogers executed to Eller Scott a deed to an undivided
one-half interest in 330 acres of land situated in Oua-
chita County, Arkansas, which is specifically described in
the deed. The consideration recited in the deed was the
sum of $25 cash in hand paid by Eller Scott, and other
valuable considerations. The deed was unacknowledged.
On cross-examination, Rogers testified that he delivered
the deed to Eller Scott at the time it was executed; that
he thought of having the deed acknowledged at that time
but did not do so; that he later executed a mortgage on
said land to Mat Rogers for $4,000, and subsequently took
that mortgage up by executing one to Mrs. Edna Umsted
and others for the sum of $5,000. The latter mortgage
was executed on the 15th day of January, 1927, and was
duly acknowledged by him and filed for record. On the
14th day of January, 1927, W. L. Rogers executed a writ-
ten option to said land in favor of W. B. Wooldridge,
S. J. Carnes and Luther Ellison, whereby he agreed to
sell them said land for the price of $10,000 at any time
within 365 days from date. On the 15th of January, 1927,
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W. L. Rogers executed to. Mrs. Edna Umsted and others,
for the consideration of $2,650, a deed to said land. This
deed was duly acknowledged and filed for record. On the
23rd day of January, 1927, Mrs. Edna Umsted executed
a deed to said land to S. J. Carnes, which was duly ac-
knowledged and filed for record.

According to the testimony of Eller Scott, she was
raised in Ouachita County and moved on the Rogers farm
in 1900. She had three children, aged respectively seven-
teen, fifteen and thirteen. She identified the deed exe-
cuted and delivered to her in the year 1911 and testified
that she kept it in her possession until the year 1928,
when she turned it over to her attorney. In 1915 she
moved across the bayou to the main dwelling house on
the place which consisted of four rooms. She remodeled
this house at a cost of about $150 and has resided in it
ever since. She always claimed her undivided one-half
interest in the property, and so stated to all parties in-
quiring about the property. She told Dr. Wooldridge
about owning an undivided one-half interest in the prop-
erty before he acquired his option interest in it. W. L.
Rogers lived in a tenant house on the place most of the
time, but did not live in the house which she occupied,
Both W. L. Rogers and Eller Scott admitted that the
children above referred to by Eller Scott were begotten
by W. L. Rogers. W. L..Rogers was a white man, and
Eller Scott was a negro woman.

According to the testimony of Dr. W. B. Wooldridge,
during the life of the option to himself, S. J. Carnes and
Luther Ellison, he went upon the property and had a
conversation with Eller Scott, in which she told him that-
she had a deed to an undivided one-half interest in the
property. Witness went back to Camden, and at once told
Carnes and Ellison about it. The record shows that Rog-
ers lived on the land and managed it when he executed
the deed and mortgage to Mrs. Umsted.

According to the testimony of Luther Ellison, he did
not know that Eller Scott claimed an interest in the prop-
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erty, and Dr. Wooldridge did not tell him that she claimed
an undivided one-half interest in the property and had a
deed thereto. Witness testified that the property was
worth between $15,000 and $18,000. His testimony is cor-
roborated by that of S. J. Carnes. Carnes denied in posi-
tive terms that he knew that Eller Scott had any interest
in the property or that she had an unacknowledged deed
to an undivided one-half interest therein. Both Carnes
and Ellison admitted that the deed to Mrs. Umsted and
the mortgage to her were executed at about the same
time. Carnes admitted that he knew that Eller Scott had
children by W. L. Rogers and asked about her being
Rogers’ common-law wife. His attorneys told him that
she was not and could not be Rogers’ common-law wife.
Carnes further testified that the tenant houses on the
land were not occupied at the time the trade was made,
and that none of the land was in cultivation.

Other witnesses testified that Eller Scott had lived
on the land in the house she now occupies since the year
1915 and had cultivated a part of the land. Several of
them stated that at various times she had claimed to own
an undivided one-half interest in the land and had stated
to them that she had a deed thereto from W. L. Rogers.

The chancellor found the issues in favor of the de-
fendants, and that the deed under which the plaintiff,
Eller Scott, claims title from W. L. Rogers, which was
executed on the 27th day of February, 1911, should be
cancelled, and that the title of S. J. Carnes should be
quieted in said land against the plaintiff. It was further
decreed that, unless the plaintiff, Eller Scott, surrendered
possession of the land within thirty days from the date of
the decree, which was May 28, 1930, the defendant, S. .J.
Carnes, should be entitled to a writ of possession. The
plaintiff, Eller Scott, has duly prosecuted an appeal to
this court.

C. M. Martin and H. G. Wade, for appellant.

L. B. Smead and Gaughan, Sifford, Godwin &
Gaughan, for appellee. )
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Harr, C. J., (after stating the facts). Appellee seeks
to uphold the decree in this case upon the authority of
Cramer v. Remmel, 132 Ark. 158, 200 S. W. 811, on the
ground that he is a bona fide purchaser for value without
notice of the land in question. The evidence introduced
by appellee shows clearly that he is a purchaser for value
in good faith of the land in question. This much is con-
ceded by counsel for appellant, but it is strongly insisted
that appellee had notice of the rights and equities of
appellant.

‘Where a purchaser shows that he has paid a valuable
consideration in good faith, the burden of showing that
he purchased with notice is on the one alleging it or who
relies on the notice to defeat the claim of bona fide pur-
chaser. Osceola Land Co. v. Chicago Mill & Lumber Co.,
84 Ark. 1, 103 S. W. 609; and Oil Fields Corporation v.
Dashko, 173 Ark. 533, 294 S. W. 25.

Since appellant relies on notice, actual or consirue-
tive, to defeat the claim of appellee as a bona fide pur-
chaser, it devolved upon her to show that appellee had
notice. It was shown by appellant that she had received
a deed to a one-half interest in the land from Rogers, the
owner of it in 1911, but the deed was never acknowledged
or recorded until after the present suit was instituted.
Appellant resided on the land at the time the deed was
executed to her and moved into a house on the part of
the land claimed by her in this suit in 1915 and has
resided there ever since. Rogers, who executed the deed
to her, resided in a smaller house near the one in which
she lived.

Appellant invoked the rule that possession by a per-
son under a deed, though unrecorded, is notice of his
rights and interest in the property. The reason is that
actual possession is evidence of some title in the pos-
sessor and pufs the subsequent purchaser or mortgagee
on notice as to the title which the occupant holds and
claims in the property. Hence it is said, that actual,
visible and exclusive possession is notice to the world of
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the title and interest of the possessor in the property, and
it is incumbent upon the subsequent purchaser or mort-
gagee to make diligent inquiry to learn the nafure and
-interest of the claim of such possessor; and if he does not
do so, notice will be imputed to him. American Building
& Loan Assn.v. Warren, 101 Ark. 163,141 S. W. 765; and
Naill v. Kirby, 162 Ark. 140, 257 S. W. 735. Many other
cases in support of the rule might be cited, but it is too
well-settled in this State to need any further citation of
authorities.

‘We do not think, however, that the general rule has
any application under the facts of this case. In all the
cases on the question, it is said that the possession of
land which will impart notice of title thereto must be
adverse, exclusive, unequivocal, and must be inconsistent
with the claim of any other person. The possession must
be sufficiently distinet and unequivocal so as to put the
purchaser on his guard and such notice that is not likely
to be misunderstood or misconstrued. Townsend v. Little,
109 U. 8. 504, 3 S. Ct. 357.

Tested by this well-settled rule, it is plain that the
physical occupancy by appellant was not such possession
as to put a purchaser on inquiry and charge him with
constructive notice. In February, 1911, W. L. Rogers,
who had been the owner of the land for many years, exe-
cuted a deed to Eller Scott to an undivided one-half
interest in the land. Rogers was a white man and Eller
Scott a negro woman who had lived on his farm for many
vears. In Walden v. Williams, 128 Ark. 5, 193 S. W. 71,
the court said that, in order that actual occupancy be con-
“structive notice of ownership, it must be apparently ex-
clusive. Otherwise, the possession is presumed to fol-
low the true title, and those who deal with the owner of
the record title are warranted in treating him as being
the exclusive owner. There, as here, the parties owned
the land as tenants in common, and both oceupied the
land. The court said that the occupancy, being a joint
one, was referable to the owner of the record title, and
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that the purchaser for value was not charged with con-
structive notice of the adverse interest of the tenant in
common who had no record title. Among the cases cited
is Roderick v. McMeekin, 204 T11. 625, 68-N. K. 473. In
that case the court said:

““The mortgagee had a right to suppose, not only
that he (mortgagor) was the owner because the record
showed him to be the owner, but that he was in possession
because he was using the money paid to him by her to
build the house. If it be a fact that Mrs. Roderick (claim-
ing a joint interest with her brother) was upon the prem-
ises setting out shrubbery or superintending the con-
struction of the cellar, or cleaning the windows, her pos-
session, as indicated by such acts, cannot he regarded as
anything more than a joint possession with her brother.
Possession to be notice must be not only open and visible,
but exclusive. A possession, which is held jointly with
another person, is not such a possession as is exclusive,
or operates as notice, or to excite inquiry.”’

So, in the present case, the mortgagee had a right
to deal with Rogers, the mortgagor, as the exclusive
owner of the land because he had the record title to it.
The fact that appellant had lived on the land for many
yvears and had borne him three children did not
make it the duty of the mortgagee to go to her and in-
quire what interest she had in the land. The mortgagee
did ask his lawyer if she could be considered Rogers’
common-law wife; and, when he was informed that she
could not, he made no further inquiry about the matter.
He had a right to assume that she was merely living on
the farm of Rogers and illegally cohabiting with him as
she had been doing for many years. There was nothing
whatever that would make it the duty of appellee to
make any inquiries as to whether Rogers had executed
to her a deed to any interest in the land. After Rogers
had executed a deed to her to a one-half interest in the
land, they held it as tenants in common, and Eller Scott
had no exclusive or apparently exclusive possession of
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the land because Rogers continued to reside upon it and
manage it as he had done before.

This brings us to the question of whether or not
appellee had actual notice of the rights of appellant in
the land. Here the burden was upon appellant to show
such notice, and whatever was sufficient to put appel-
lee on inquiry amounts to notice of such inquiry wonld
lead to a knowledge of the facts by the exercise of or-
dinary diligence. Richards v. Billingslea, 170 Ark. 1100,
282 S. W. 985, and cases cited. S :

The chancellor found the general issue in favor of
appellee, and it cannot be said that his finding is against
the preponderance of the evidence. The testimony on
the question of actual notice is in irreconcilable conflict.
On the one hand, Eller Scott testified in positive terms
that when Dr. Wooldridge and his associates took the
option contract on the land, he came to see her and she -
told him that she had a deed to an undivided one-half
interest in the land. The land was situated within a
mile of Camden, and Dr. Wooldridge testified that soon
after the option contract was executed Eller Scott told
him of her interest in the land. He then went back to
town and told his associates in the option contracts,
Luther Ellison and appellee Carnes, what Eller Scott
had said to him about having a deed to an undivided one-
half interest in the land. Both Carnes and Ellison denied
that Dr. Wooldridge told them that he had received
information that Eller Scott had an undivided one-half
interest in the land by deed which she had received from
W. L. Rogers. Carnes acted for Mrs. Umsted when she
took the mortgage on the land and when she received
the deed to it from Rogers. His knowledge would then
be imputed to his principal. While he might be con-
sidered an interested person, Ellison was not. He had
no interest whatever in the transaction. The trans-
action with Mrs. Umsted and Rogers was not based upon
the option contract at all. Carnes simply acted as agent
for Mrs. Umsted in the matter and subsequently obtained
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a deed from her to the property. The option contraect
was not considered in the transaction at all. As we
have just seen, the testimony on the question of actual
knowledge was in direct conflict, and the chanceller was
justified in finding for appellee on this point.

It is insisted, however, that the attendant circum-
stances turned the scale in favor of appellant. It is
pointed out that Carnes knew that appellant had been
living on the land for many years with Rogers and had
borne him three children. This is true, and the further
fact is that, at the time of the transaction, appellee asked
if the signature of Eller Scott should not be obtained
to the mortgage given to Mrs. Umsted by Rogers on the
ground that she might be considered the common-law
wife of Rogers. e was informed by his lawyers that the
negro woman could not be the common-law wife or any
other kind of wife of a white man in this State, and that
her signature to the mortgage was not necessary. We
do not think that it was his duty to inquire any further.
Her actual occupancy of a house on the premises was
not such possession as to put a purchaser on inquiry as
to whether she had acquired an interest in the property
by purchase or deed or gift. On the contrary, her occu-
pancy was calculated to mislead a mortgagee. He would
attribute her occupancy of the premises to the fact that
she was living there in order to be near Rogers and
illegally cohabit with him.

The option contract from W. L. Rogers to W. B.
-Wooldridge, J. S. Carnes, and Luther Ellison is dated
January 14, 1927, and recites that it is subject to the
rights of Mrs. Edna Umsted and other named parties
under a certain deed of trust executed on the same day.
According to the testimony of Dr. W. B. Wooldridge,
he went to see Eller Scott as a physician shortly after the
option contract was executed, and while at her house told
her about the option they had to sell the land, and she
then told him about her deed. When he got back to town,
he told Carnes and Ellison what she had said about hav-
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ing the deed. In another part of his testimony Dr.
Wooldridge said that he did not know anything about the
deed to Eller Scott until she told him about it on the
occasion when he was at her house. The chancellor
might have found from his testimony that Carnes did
not know about the deed from W. L. Rogers to Eller
Scott until after the mortgage to Mrs. Umsted and other
persons had been executed. Carnes obtained title from
Mrs. Umsted, and he acquired whatever title she-had.

It follows that the decree will be affirmed.



