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Crark v. Hagavw.
Opinion delivered February 16, 1931.

TRIAL—APPLICABILITY OF INSTRUCTIONS.—Where the testimony
showed a payment and not a purchase of a debt, an instruction
as to the effect of a purchase was properly refused.
SALES—RESERVATION OF TITLE.—In conditional sales of personal
property where the title is retained by the vendor until the pur-
chase price is paid, the vendee acquires a title which he can sell
with reservation of title to himself,

SALES—CONDITIONAL SALE—ENFORCEMENT OF RESERVATION.—In a
conditional sale of personal property where the title is retained
by the vendee until the purchase price is paid, and the vendee
resold with a similar reservation of title, such vendee, after pay-
ment of his vendor’s debt, was entitled to enforce his reservation
of title against a subsequent purchaser.

Appeal from Clark Circuit Court; Dexter Bush,

Judge; affirmed.

J. H. Lookadoo and McMillan & McMillan, for ap-

pellant.

McElhannon & Callaway, for appellee.
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Swmrrs, J. R. E. Hagan purchased from the United
States Hoffman Machinery Company, a clothes pressing
machine, for $535. A cash payment was made, and the
balance was evidenced by notes, in which the title was
reserved until this balance was paid. All deferred in-
stallments of payments evidenced by these notes then
due had been paid when Hagan sold the machine to M. H,
Corzine and P. B. Honea. for $260, of which $70 was paid
in cash, and the balance of $190 was evidenced by a note
payable to Hagan’s order, in which note title was re-
served by Hagan until the full purchase price had been
paid. As a part of the purchase price, Corzine and Honea
also agreed to pay the balance of purchase money due by
Hagan to the machine company.

Corzine appears to have acquired the interest of
Honea in some manner not explained, and thereafter to
have sold the machine to Tom G. Clark, who, in turn, sold
it to Clarence Evans and Noble Welch. Payments were
made to Hagan by some_one—the record is not clear by
whom—until a balance of only $67.50 was due him upon
the note given by Corzine and Honea.

While Clark was operating the pressing business, in
connection with which the press was used, he paid the
machinery company the balance of the purchase money
due it by Hagan, the check reciting that it was ‘‘payvment
in full on machine bought by Majestic Cleaners,”’ the
name under which Hagan had operated the pressing
business.

The balance of purchase money due Hagan remain-
ing unpaid, he brought suit in replevin to recover the
possession of the machine, making Clark, Evans and
Welch parties defendant.

Upon a trial before a jury the following verdict was
returned: ‘“We, the jury, find for the plaintiff the pos-
session of the press sued for, and find the balance due
thereon to be $67.50,’’ and upon this verdict a judgment
was rendered that plaintiff recover possession of the ma-
chine, or its value in the sum of $67.50, and this appeal
has been prosecuted to review that judgment.
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The defendants asked instructions, which were re-
fused, to the following effect: First, that if the machine
company sold the last maturing notes retaining title to
Clark, and he had not been repaid, the plaintiff could not
recover possession of the machine from Clark. This in-
struction was properly refused. If it were of any im-
portance that Clark, who had acquired Hagan’s title in
the manner stated, had purchased Hagan’s notes from
the machinery company—which we do not decide—it may
be answered that the testimony shows a payment, and not
a purchase, of this debt. Clark did not testify in the
case, and there was no attempt to show that he was un-
aware of the agreement of his predecessors in title to pay
this debt and, that its assumption was a part of the pur-
chase price. On the contrary, so far as the testimony
speaks on this question at all, the inference is that Clark
assumed the obligation of completing the payments to
the machinery company, and had discharged that ob-
ligation.

Another instruction, which was refused, was to the
effect that, if Clark had paid this balance of purchase
money for his own benefit, he acquired such an equitable
title in the machine that the plaintiff could not recover
its possession from him. It may be assumed, even in the
absence of testimony to that effect, that Clark completed
the payments for his own benefit, but that benefit was to
discharge the reservation of title by the machinery com-
pany, as the title of the. company was, of course, unaf-
fected by the sale of the machine by its vendee, and, as we
have said, there was no testimony that he made the pay-
ments for any other purpose.

The question of law in the case is, whether Hagan
had such title that he could sell and in the sale reserve
that title to himself, inasmuch as his vendor had previ-
ously reserved the title. We answer this question by say-
ing that he had.

In the case of Clinton v. Ross, 108 Ark. 442, 159 S. W.
1103, it was said: ‘‘In conditional sales of personal
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property where the title is retained by the vendor until
the purchase price is paid, the vendee acquires an inter-
est that he can sell or mortgage without the consent of
the vendor, but the vendor’s right to recover the prop-
erty if the purchase price is not paid is not prejudiced
by such sale or mortgage. (Citing cases).”” The follow-
ing cases are to the same effect: Haynes v. Gwinn, 137
Ark. 392, 209 S. W. 67; Estes v. Lamb & Co., 149 Ark.
375, 233 8. W. 99; Fairbanks, Morse & Co. v. Parker, 167
Ark. 658,269 S. W. 42; Loden v. Paris Auto Co., 174 Ark.
1 723,296 8. W. 78. ’

In making this sale Hagan did not displace the re-
servation of title by his vendor, but he made the sale sub-
ject to that reservation. Hagan’s sale, therefore, was
subject to the reservation of title by his vendor, and so
also was the sale by his vendee subject to the reservation
of title in the salé by him.

Moreover, when this suit was brought the balance of
purchase money originally due by Hagan had been paid
to the machinery company and the retention of title by
his vendor had been paid and cancelled.

‘We conclude, therefore, that the sales recited made
subsequent to the sale by Hagan to Corzine and Honea
were made subject to the reservation of title by Hagan,
and that he has the right to recover the machine if the
balance of purchase money due him is not paid, as the
judgment provides may be done.

It follows therefore that the judgment must be
affirmed, and it is so ordered.



