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1. APPEAL & ERROR — APPOINTMENT OF COUNSEL — POSTCONVIC-
TION RELIEF — CIRCUIT COURT LACKED JURISDICTION TO
appOINT. — Under Ark R. App. P.—Crim. 16, after the notice of
appeal of an order denying postconviction relief pursuant to Ark. R.
Crim. P. 37 has been filed, the supreme court shall have exclusive
Jjurisdiction to relieve and appoint new counsel; therefore, the circuit
court lacked jurisdiction to appoint the movant as counsel to appel-
lant following the filing of the notice of appeal to the supreme court.

2. CRIMINAL PROCEDURE — POSTCONVICTION RELIEF — APPEL-
LANT’S FILING OF PETITION UNTIMELY. — Under Ark R.. Crim. P.
37.2(c), a petition for postconviction relief must be filed within sixty
days from the date of issuance of the mandate affirming the convic-
tion; appellant’s filing of his petition for postconviction relief was

untimely.
3. CRIMINAL PROCEDURE — POSTCONVICTION RELIEF — NO CON-
STITUTIONAL RIGHT TO APPOINTMENT OF COUNSEL. — Postcon-

viction proceedings are civil in nature; thus, there is no
constitutional right to appointment of counsel as part of a criminal
proceeding.

4. CRIMINAL PROCEDURE — POSTCONVICTION RELIEF — COUNSEL
NOT APPOINTED FOR APPEAL OF UNTIMELY PETITION UNLESS
GROUND SUFEICIENT TO VOID CONVICTION STATED. — The
supreme court will not appoint counsel to pursue the appeal of an
untimely Rule 37 petition unless the petition states a ground suffi-
cient to void the judgment; a ground sufficient to void a conviction
must be one so basic that the judgment is a complete nullity.

5. CRIMINAL PROCEDURE —— POSTCONVICTION RELIEF — ALTERNA-
TIVE MOTION FOR APPOINTMENT DENIED. — Where the appoint-
ment of counsel to pursue untimely Rule 37 appeals was no longer
provided for in the court’s rules, the supreme court denied his alter-
native motion for appointment.
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6. APPEAL & ERROR — MOTION FOR DELAY TO FILE APPELLANT’S
BRIEF MOOT. — Because the movant had not been validly appointed
as counsel to appellant, the supreme court declared his second
motion for a delay in which to file appellant’s brief moot.

7. APPEAL & ERROR — MOTION TO BE RELIEVED OF APPOINTMENT
GRANTED. — The supreme court granted counsel’s motion to be
relieved of appointment.

Motion to be Appointed as Attorney; denied. Motion for
" Delay; moot.

L.D. Gibson, for appellant.

No response.

Per Curiam. L.D. Gibson filed a motion to be relieved of
the circuit court’s appointment as counsel to appellant, Shawn
O’Brien, or, in the alternative, to be appointed by this court to
represent appellant with his appeal to this court from a denial of
his Rule 37 petition.

On January 6, 1998, a mandate affirming appellant’s convic-
tion was entered in the Arkansas Court of Appeals. This convic-
tion was filed in Poinsett County Circuit Court on January 7,
1998. Appellant filed his petition for postconviction relief with
the circuit court on April 28, 1998. On July 6, 1998, the circuit
court denied appellant’s petition based on its untimeliness. Appel-
lant then filed a notice of appeal on July 24, 1998. Following
appellant’s notice of appeal, the circuit court appointed L.D. Gib-
son on July 28, 1998, to assist appellant in his appeal to this court.

[1]1 The circuit court did not have authority to appoint Mr.
Gibson as counsel to appellant on July 28, 1998. After the notice
of appeal of an order denying Rule 37 relief has been filed, the
supreme court shall have exclusive jurisdiction to relieve and
appoint new counsel. Ark. R. App. P.—Crim. 16. Therefore,
the circuit court lacked jurisdiction to appoint Mr. Gibson as
counsel to appellant following the filing of his notice of appeal to
this court.
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[2] Mr. Gibson requests, as an alternative to being relieved
of his circuit court appointment as counsel to appellant, that this
court appoint him to represent appellant in his petition to this
court. In our consideration of this request, we note that appel-
lant’s filing of his petition for postconviction relief was untimely.
A petition for postconviction relief must be filed within sixty days
from the date of issuance of the mandate affirming the conviction.
Ark. R. Crim. P. 37.2(c).

[3-5] Postconviction proceedings are civil in nature; thus,
there is no constitutional right to appointment of counsel as part
of a criminal proceeding. McCuen v. State, 328 Ark. 46, 941
S.W.2d 397 (1997). Further, we will not appoint counsel to pur-
sue the appeal of an untimely Rule 37 petition unless the petition
states a ground sufficient to void the judgment. Williams v. State,
293 Ark. 73, 732 S.W.2d 456 (1987). A ground sufficient to void
a conviction must be one so basic that the judgment is a complete
nullity. Id.

Commencing January 1, 1991, appointment of counsel to
pursue an untimely Rule 37 appeal was no longer provided for in
our rules, and, therefore, Mr. Gibson’s alternative motion for
appointment by this court is denied.

[6] Mir. Gibson has filed a second motion to request a delay
in which to file appellant’s brief. Because Mr. Gibson has not
been validly appointed as counsel to appellant, his second motion
for a delay in which to file appellant’s brief is now moot.

Finally, we note that appellant filed his appellate brief with
this court pro se on September 8, 1998.

[71 Motion to be relieved of appointment granted, and
motion for a delay to file appellant’s brief moot.




