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Jimmie L. WILSON v. James A. NEAL

96-1524	 964 S.W.2d 199 

Supreme Court of Arkansas
Opinion delivered March 5, 1998 

1. APPEAL & ERROR - APPELLANT MUST OBTAIN RULING TO PRE-

SERVE ARGUMENT. - To preserve arguments for appeal, even con-
stitutional ones, the appellant must obtain a ruling below. 

2. ATTORNEY & CLIENT - POWER TO REGULATE PRACTICE OF 
LAW - PREROGATIVE OF JUDICIAL DEPARTMENT. - The power 
to regulate and define the practice of law is a prerogative of the 
judicial department as one of the divisions of government; Amend-
ment 28 to the Arkansas Constitution states that the supreme court 
shall make rules regulating the practice of law and the professional 
conduct of attorneys at law. 

3. ATTORNEY & CLIENT - PROFESSIONAL CONDUCT - ONE-
MONTH EXTENSION TO RESPOND TO COMPLAINT WAS REASON-

ABLE LENGTH OF TIME. - Where appellant argued that the Com-
mittee on Professional Conduct violated his rights because it 
granted him an extension to respond to the complaint filed against 
him for one month instead of the three-and-one-half months that 
he requested, and where, according to Section 5(C)(2) of the Pro-
cedures of the Arkansas Supreme Court Regulating Professional 
Conduct of Attorneys at Law, the Executive Director has the 
authority to grant the first extension for a "reasonable length" of 
time, the supreme court held that one month was a reasonable 
length of time because appellant already had twenty days to respond 
and was represented by competent counsel who could have helped 
him prepare his response. 

4. ATTORNEY & CLIENT - PROFESSIONAL CONDUCT - COMMIT-
TEE DID NOT VIOLATE APPELLANT'S RIGHTS WHEN IT DENIED SEC-

OND REQUEST FOR EXTENSION. - The Committee on 
Professional Conduct did not violate appellant's rights when it 
denied his second request for an extension to respond to the com-
plaint filed against him where the Committee had already given 
him one extension. 

5. ATTORNEY & CLIENT - PROFESSIONAL CONDUCT - PROCE-

DURES SECTION 6(B) NOT UNCONSTITUTIONAL. - The supreme 
court rejected appellant's argument that Section 6(B) of the Proce-
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dures Regulating Professional Conduct was unconstitutional, not-
ing that the section unambiguously proclaims that the Committee 
on Professional Conduct "shall" institute a disbarment action when 
it determines that a crime constitutes a violation of Model Rule 
8.4(b); the Committee simply has no discretion on whether or not 
to file a disbarment action; moreover, under Section 5(G)(2), it is 
the trial court, not the Committee, that ultimately determines 
whether there has been a violation of the Model Rules and 
whether disbarment is the appropriate sanction. 

6. DISCOVERY — TRIAL COURT'S DISCRETION. — A trial court has 
wide discretion in matters pertaining to discovery; the appellate 
court will reverse a trig court's ruling only when there has been an 
abuse of discretion. 

7. DISCOVERY — MOTION CONSIDERED IN LIGHT OF CIRCUM-
STANCES. — A discovery motion must be considered in light of the 
particular circumstances which give rise to the request and the need 
of the movant for the information requested. 

8. DISCOVERY — TRIAL COURT DID NOT ABUSE DISCRETION IN 
DENYING MOTION TO COMPEL. — The supreme court held that 
the trial court did not abuse its discretion when it denied appel-
lant's motion to compel where most of the information that appel-
lant requested was a matter of public record that he could have 
easily obtained from the supreme court clerk; where, after receiv-
ing appellee's testimony and reviewing the Committee's files, the 
trial court determined that the Committee had adequately com-
plied with appellant's request; and where the court found that 
appellant had been given ample opportunity to engage in meaning-
ful discovery but that he had been "less than diligent." 

9. ATTORNEY & CLIENT — PROFESSIONAL MISCONDUCT — MODEL 
RULE 8.4(b) DEFINITION. — Rule 8.4(b) of the Model Rules of 
Professional Conduct provides that it is professional misconduct for 
a lawyer to "commit a criminal act that reflects adversely on the 
lawyer's honesty, trustworthiness or fitness as a lawyer in other 
respects." 

10. ATTORNEY & CLIENT — DISBARMENT PROCEEDING — APPEL-
LANT'S FEDERAL CONVICTION PRECLUDED RELITIGATION OF ELE-
MENTS OF CRIME. — The supreme court, holding that the trial 
court properly rejected appellant's argument that his misdemeanor 
convictions did not constitute a violation of Model Rule 8.4(b) 
because he did not commit the crimes with a culpable mens rea, 
noted that both crimes to which appellant pleaded guilty required 
knowing conduct and that Procedures Section 6(B) declares that a
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certified copy of a judgment of conviction "shall be conclusive evi-
dence of the attorney's guilt" of the underlying crime, and that the 
attorney may not "offer evidence inconsistent with the essential 
elements of the crime for which he was convicted"; thus, once 
appellant was convicted in federal court, he was precluded from 
relitigating the elements of the crimes during the disbarment 
proceeding. 

11. JUDGMENT — SUMMARY JUDGMENT — FACTORS ON REVIEW. — 
A trial court may grant summary judgment pursuant to Ark. R. 
Civ. P. 56 if there are no genuine issues of material fact and the 
moving party is entitled to judgment as a matter of law; the 
supreme court reviews the evidence in the light most favorable to 
the party resisting the motion and resolves all doubts and inferences 
in his favor. 

12. APPEAL & ERROR — LAW—OF—CASE DOCTRINE — PRECLUDES 
RECONSIDERATION OF QUESTIONS EXPLICITLY OR IMPLICITLY 

DETERMINED ON APPEAL. — The law-of-the-case doctrine pre-
cludes a trial court from reconsidering questions that were "explic-
itly or implicitly" determined on appeal. 

13. ATTORNEY & CLIENT — DISBARMENT PROCEEDING — TRIAL 
COURT ERRED IN FINDING LAW OF CASE MANDATED SUMMARY 

JUDGMENT. — Where, in appellant's first appeal, the supreme 
court merely clarified its holding that the Model Rules of Profes-
sional Conduct applied to appellant's federal convictions; did not 
either "explicitly or implicitly" make a factual conclusion that his 
conduct constituted a violation of Model Rule 8.4; and specifically 
denied the Committee of Professional Conduct's request to pro-
nounce judgment on the issue because the trial court had not ruled 
on the matter, the supreme court determined that the trial court 
erred when it found that the law of the case mandated summary 
judgment in favor of appellee. 

14. ATTORNEY & CLIENT — DISBARMENT PROCEEDING — FINDING 
THAT APPELLANT VIOLATED MODEL RULE 8.4(b) AFFIRMED. — 

Where appellant was convicted of five counts of "knowingly" con-
verting money and property that belonged to the federal govern-
ment in violation of 18 U.S.C. §§ 641 and 658, the supreme court 
agreed with the trial court that, although all five crimes were mis-
demeanors, the convictions involved dishonesty and a breach of 
trust, and seriously undermined the confidence of the public in the 
legal profession; because the court had no hesitation in holding that 
appellant's convictions reflected adversely on his fitness to practice
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law, the supreme court affirmed the trial court's finding that appel-
lant violated Model Rule 8.4(b). 

15. ATTORNEY & CLIENT — DISBARMENT PROCEEDING — SUM-
MARY JUDGMENT APPROPRIATE — FULL TRIAL NOT REQUIRED. 
— According to Procedures Section 5(G)(1), the Rules of Civil 
Procedure, including Ark. R. Civ. P. 56 on summary judgments, 
apply once the Committee on Professional Conduct files a disbar-
ment action in the circuit court; because summary judgment was 
appropriate, the supreme court held that the trial court was not 
required to hold a full trial. 

16. ATTORNEY & CLIENT — DISBARMENT PROCEEDING — TRIAL 
COURT ERRED IN CONCLUDING DISBARMENT WAS REQUIRED AS 
MATTER OF LAW. — Where, in its order of summary judgment, 
the trial court incorrectly found that appellant "must be disbarred 
as a matter of law" according to Procedures Section 6(B); and 
where, under the correct provision to be applied, Section 5(G)(2), 
the trial court was not required to disbar appellant but was entitled 
to select any one of four listed sanctions, the supreme court held 
that the trial court erred when it concluded that disbarment was 
required as a matter of law. 

17. ATTORNEY & CLIENT — PROFESSIONAL CONDUCT — SANCTION 
DETERMINATION — AGGRAVATING FACTORS. — The following 
list of aggravating factors is useful in a court's determination of an 
appropriate professional-conduct sanction: (a) prior disciplinary 
offenses; (b) dishonest or selfish motive; (c) a pattern of miscon-
duct; (d) multiple offenses; (e) bad-faith obstruction of the discipli-
nary proceedings by intentionally failing to comply with the rules 
or orders of the disciplinary agency; (0 submission of false evi-
dence, false statements, or other deceptive practices during the dis-
ciplinary process; (g) refusal to acknowledge the wrongful nature of 
the conduct; (h) vulnerability of the victim; (i) substantial experi-
ence in the practice of law; (j) indifference to making restitution; 
(k) illegal conduct, including that involving the use of controlled 
substances. 

18. ATTORNEY & CLIENT — PROFESSIONAL CONDUCT — SANCTION 
DETERMINATION — MITIGATING FACTORS. — The following list 
of mitigating factors is useful in a court's determination of an 
appropriate professional-conduct sanction: (a) absence of a prior 
disciplinary record; (b) absence of a dishonest or selfish motive; (c) 
personal or emotional problems; (d) timely good-faith effort to 
make restitution or to rectify the consequences of the misconduct; 
(e) full and free disclosure to the disciplinary board or cooperative
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attitude towards the proceedings; (f) inexperience in the practice of 
law; (g) character or reputation; (h) physical disability; (i) mental 
disability or chemical dependency including alcoholism or drug 
abuse when (1) there is medical evidence that the respondent is 
affected by a chemical dependency or mental disability; (2) the 
chemical dependency or mental disability caused the misconduct; 
(3) the respondent's recovery from the chemical dependency or 
mental disability is demonstrated by a meaningful and sustained 
period of successful rehabilitation; and (4) the recovery arrested the 
misconduct and recurrence of that misconduct is unlikely; (j) delay 
in the disciplinary proceedings; (k) impositions of other penalties or 
sanctions; (1) remorse; (m) remoteness of prior offenses. 

19. ATTORNEY & CLIENT — PROFESSIONAL CONDUCT — AFFIRMED 
IN PART — REMANDED FOR SANCTION HEARING. — The 
supreme court affirmed the trial court on the first six issues and 
reversed only on the final issue of sanctions; the court remanded 
the matter for the limited purpose of a sanction hearing for presen-
tation by each side of evidence and arguments regarding aggravat-
ing and mitigating factors. 

Appeal from Phillips Circuit Court; John B. Plegge, Special 
Judge; affirmed in part; reversed and remanded in part. 

George E. Hairston, E. Dion Wilson, Victor Hill, Roy C. Lewel-
len, and Sam WhiYield, Jr., for appellant. 

Daggett, Van Dover, Donovan & Perry, PLLC, by: Robert J. 
Donovan, for appellee. 

ANNABELLE CLINTON IMBER, Justice. Attorney Jimmie L. 
Wilson appeals the trial court's order of summary judgment which 
disbarred him from the practice of law in Arkansas. We reverse 
and remand for a hearing to determine the appropriate sanction 
for Wilson's violation of Model Rule of Professional Conduct 
8.4 (b). 

In the words of Chief Judge Waters of the United States Dis-
trict Court, the procedural background of this case is "long and 
tortured," Neal v. Wilson, 920 F. Supp. 976 (E.D. Ark. 1996), and 
it has been discussed in detail in three other opinions. See Neal v. 
Wilson, 112 F.3d 351 (8th Cir. 1997); Neal v. Wilson, 321 Ark. 70, 
900 S.W.2d 117 (1995); Neal v. Wilson, 316 Ark. 588, 873
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S.W.2d 552 (1994). The facts relevant to the issues presented in 
this appeal are as follows. 

In 1981 and 1982, Jimmie L. Wilson borrowed approxi-
mately $775,230 from the Farmers Home Administration 
(FmHA) for farm operating expenses. The loan was secured by an 
FrnHA lien on Wilson's crops. On August 22, 1990, Wilson pled 
guilty in the United Stated District Court, Eastern District, to 
three counts of violating 18 U.S.C. § 658 1 by "knowingly" dis-
posing of soybeans and rice that were mortgaged and pledged to 
the FmHA, and two counts of violating 18 U.S.C. § 641 2 by 
"knowingly" taking money from a Department of Agriculture 
bank account and using it for unapproved purposes. For these 
crimes, Wilson was sentenced to four and one-half months in 
prison and three years of probation. The United States District 
Court also suspended Wilson's license to practice law in the fed-
eral courts until final disposition of the disciplinary actions taken 
against him. 

On March 29, 1991, the Arkansas Committee on Profes-
sional Conduct ("Committee") notified Wilson that a complaint 
had been filed against him alleging that his misdemeanor convic-
tions in the federal court constituted a violation of the Model 
Rules of Professional Conduct. Wilson failed to respond either 
personally or in writing to the merits of the allegations contained 
in the complaint. On July 22, 1991, the Committee determined 
by a unanimous vote that Wilson had violated the Model Rules, 
and on October 9, 1991, the Committee filed a disbarment action 
against Wilson in the Phillips County Circuit Court. 

1 This statute says in relevant part that: 

Whoever, with intent to defraud, knowingly conceals, removes, disposes of, or 
converts to his own use or to that of another, any property mortgaged or pledged 
to, or held by, . . the Secretary of Agriculture acting through the Farmers Home 
Administration . . . shall be fined under this title or imprisoned . . . or both . . . . 

2 This statute says in relevant part that: 

Whoever embezzles, steals, purloins, or knowingly converts to his use or the use of 
another, or without authority, sells, conveys or disposes of any record, voucher, 
money, or thing of value of the United States or any department or agency thereof, 
. . . shall be fined under this tide or imprisoned . . . or both . . .



WILSON V. NEAL 

154	 Cite as 332 Ark. 148 (1998)	 [332 

Over the next five years, numerous pleadings and interlocu-
tory appeals were filed in this case. See Neal v. Wilson, 112 F.3d 
351 (8th Cir. 1997); Neal v. Wilson, 920 F. Supp. 976 (E.D. Ark. 
1996); Neal v. Wilson, 321 Ark. 70, 900 S.W.2d 117 (1995); Neal 
v. Wilson, 316 Ark. 588, 873 S.W.2d 552 (1994). Finally, on 
August 30, 1996, the Phillips County Circuit Court entered sum-
mary judgment in favor of the Committee. In its order, the court: 
1) rejected Wilson's argument that the Committee had denied 
him due process of law by denying his requests for extensions to 
respond to the initial complaint; 2) denied Wilson's request for 
additional discovery; 3) found that Wilson had violated Model 
Rule 8.4; and 4) held that disbarment was the appropriate sanc-
tion. From this order, Wilson filed a timely notice of appeal. 

On appeal, Wilson contends that there were numerous errors 
and violations of his constitutional rights throughout the disbar-
ment process before the Committee and the trial court. We will 
address these issues in the order in which they arose. 

I. Double Jeopardy and Collateral Estoppel 

[1] As previously mentioned, this is the third state appeal in 
this matter. For his first argument on appeal, Wilson contends 
that the doctrines of collateral estoppel and double jeopardy 
should have prevented the Committee from continuing the disbar-
ment action against him. Wilson is procedurally barred from rais-
ing these arguments on appeal because they were not raised below 
or ruled upon by the trial court. Wilson v. Rebsamen Ins. Inc., 330 
Ark. 687, 957 S.W.2d 678 (1997); McGhee v. State, 330 Ark. 38, 
954 S.W.2d 206 (1997). It is well settled that to preserve argu-
ments for appeal, even constitutional ones, the appellant must 
obtain a ruling below. Akins v. State, 330 Ark. 228, 955 S.W.2d 
483 (1997). Accordingly, we reject this argument without reach-
ing the merits.

II. Requests for Extensions 

Next, Wilson contends that the Committee violated his right 
to procedural due process when it denied his requests for an 
extension to prepare a response to the initial complaint filed before 
the Committee. Citing McCullough v. Neal, 314 Ark. 372, 862
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S.W.2d 279 (1993), the Committee contends that this issue is pro-
cedurally barred because Wilson failed to exhaust his administra-
tive remedies. According to Sections 5(E)(3) and (F)(1) of the 
Procedures of the Arkansas Supreme Court Regulating Profes-
sional Conduct of Attorneys at Law, an attorney who has been 
cautioned, reprimanded, or suspended has a right to a de novo 
hearing before the Committee. In McCullough, we held that an 
attorney who failed to exercise this administrative remedy was 
procedurally barred from contesting the Committee's decision on 
direct appeal. Id. This case, however, is distinguishable from 
McCullough, because if the vote is to initiate disbarment proceed-
ings, Section 5(E)(5) declares that the Committee shall file a dis-
barment action in circuit court and "there shall be no hearing 
before the committee." Because Wilson did not have any further 
administrative remedies before the Committee, as did the attorney 
in McCullough, we conclude that the issue is not procedurally 
barred. 

[2] Turning to the merits, we have previously explained 
that the power to regulate and define the practice of law is a pre-
rogative of the judicial department as one of the divisions of gov-
ernment. Neal v. Wilson, 316 Ark. 588, 873 S.W.2d 552 (1994); 
Weems v. Supreme Court Comm. on Prof I Conduct, 257 Ark. 673, 
523 S.W.2d 900 (1975). Moreover, Amendment 28 to the 
Arkansas Constitution declares that, "Nile Supreme Court shall 
make rules regulating the practice of law and the professional con-
duct of attorneys at law." Accordingly, we have promulgated the 
Procedures of the Arkansas Supreme Court Regulating Profes-
sional Conduct of Attorneys of Law, which state in relevant part 
that:

(1) Upon receiving information of such complaint, the 
attorney shall have twenty (20) days in which to file a written 
response consisting of an original and eight (8) copies with the 
Executive Director . . . . 

(2) The Executive Director is authorized to grant, at the 
request of an attorney, an extension of reasonable length for the 
filing of a response. Subsequent requests for extensions must be in 
written form and will be ruled on by the Chairman of the 
Committee.
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Section 5(C). 

[3] On March 29, 1991, the Committee sent Wilson a let-
ter announcing that a complaint had been filed against him. 
According to Section 5(C)(1), Wilson had twenty days to respond 
to the complaint. Instead of filing a response, Wilson's attorney 
sent a letter to the Committee on April 15, 1991, asking for an 
extension until August 30, 1991. The Executive Director of the 
Committee granted Wilson an extension until May 20, 1991. On 
appeal, Wilson argues that the Committee violated his rights 
because it granted him an extension for only one month instead of 
for the three and one-half months that he requested. According 
to Section 5(C)(2), the Executive Director has the authority to 
grant the first extension for a "reasonable length" of time. We 
hold that one month was a reasonable length of time because Wil-
son already had twenty days to respond, and he was represented by 
competent counsel who could have helped him prepare his 
response.

[4] On May 20, 1991, Wilson tendered a second request 
for an extension which was denied by the Committee Chairman. 
At this point, the Committee had already given Wilson one 
extension, thereby allowing him almost two months instead of the 
usual twenty days to file his response. Accordingly, we also hold 
that the Committee did not violate Wilson's rights when it denied 
his second request for an extension. 

III. Constitutionality of the Procedures Regulating Professional 
Conduct 

After denying Wilson's two requests for extensions, the 
Committee determined by a unanimous vote that Wilson's misde-
meanor convictions in the federal court constituted a violation of 
the Model Rules. The Committee then filed a disbarment action 
against Wilson in the Phillips County Circuit Court pursuant to 
Section 6(B), which states in relevant part that: 

When a complaint against an attorney is based on a conviction of 
a felony or a crime which also violates Rule 8.4(b) of the Model 
Rules of Professional Conduct, the Committee shall institute an 
action of disbarment.
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(Emphasis added.) 

[5] On appeal, Wilson argues that this rule is unconstitu-
tional because it grants the Committee unfettered discretion to 
determine what crimes constitute a violation of Model Rule 
8.4(b), and to arbitrarily choose when they will pursue disbar-
ment. We find no merit to either of these arguments because the 
rule unambiguously proclaims that the Committee "shall" insti-
tute a disbarment action when it determines that a crime consti-
tutes a violation of Model Rule 8.4(b). The Committee simply 
has no discretion on whether or not to file a disbarment action. 
Moreover, it is the trial court, not the Committee, that ultimately 
determines whether there has been a violation of the Model 
Rules, and whether disbarment is the appropriate sanction. Sec-
tion 5(G)(2). Accordingly, we also find no merit to Wilson's third 
point on appeal.

IV. Discovery 

After the disbarment action was filed, Wilson propounded 
interrogatories to the Committee which included a detailed 
request for information regarding any complaint the Committee 
had ever received against an attorney who had been convicted of a 
criminal offense. Wilson contended that he needed this informa-
tion to develop his disparate-treatment argument. When the 
information was not forthcoming, Wilson filed a motion to com-
pel, which was denied by the trial court. Wilson claims that the 
trial court committed reversible error when it rendered this ruling. 
We disagree. 

[6, 7] It is well settled that a trial court has wide discretion 
in matters pertaining to discovery, and thus we will reverse a trial 
court's ruling only when there has been an abuse of discretion. 
Parker v. Southern Farm Bureau Cas. Ins. Co., 326 Ark. 1073, 935 
S.W.2d 556 (1996); Stein v. Lukas, 308 Ark. 74, 823 S.W.2d 832 
(1992). Moreover, a discovery motion must be considered in light 
of the particular circumstances which give rise to the request and 
the need of the movant for the information requested. Parker, 
supra; Marrow v. State Farm Ins. Co., 264 Ark. 227, 570 S.W.2d 
607 (1978).
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[8] We hold that the trial court did not abuse its discretion 
when it denied Wilson's motion to compel for several reasons. 
First, the majority of the information that Wilson requested was a 
matter of public record which he could have easily obtained from 
the Arkansas Supreme Court Clerk pursuant to Section 4(C), 
which declares that: 

When a letter of caution, reprimand, or suspension becomes final 
under these Procedures, or when the Committee decides to initi-
ate disbarment proceedings, a copy of such shall be forwarded to 
the Clerk and shall be maintained as a public record by the Clerk. 

Second, during the hearing on Wilson's motion to compel, 
the Executive Director of the Committee voluntarily took the 
stand and answered many of Wilson's questions about other attor-
neys who had been convicted of criminal offenses. The Commit-
tee also presented its files, which were reviewed in camera by the 
trial court. After reviewing the materials, the court determined 
that the Committee had adequately complied with Wilson's 
request. 

Finally, the court found that Wilson had been given ample 
opportunity over the five years that this case was pending to 
engage in meaningful discovery, but that he had been "less than 
diligent." Based on these circumstances, we cannot say that the 
trial court abused its discretion when it denied Wilson's motion to 
compel. Accordingly, we also affirm on this point. 

V. Violation of Model Rule 8.4(b) 

[9] The first issue the trial court had to resolve in the dis-
barment action was whether Wilson's misdemeanor convictions 
constituted a violation of Model Rule 8.4(b). Model Rule 8.4(b) 
provides that it is professional misconduct for a lawyer to "commit 
a criminal act that reflects adversely on the lawyer's honesty, trust-
worthiness or fitness as a lawyer in other respects." In his defense, 
Wilson argued that his misdemeanor convictions did not consti-
tute a violation of this rule because he did not commit the crimes 
with a culpable mens rea. We hold that the trial court properly 
rejected this argument for two reasons.
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[10] First, both crimes to which Wilson pled guilty 
required knowing conduct. See 18 U.S.C. §§ 641 and 658. Wil-
son pled guilty to three charges that he knowingly disposed or con-
verted to his own use crops pledged to the FmHA, and to two 
charges that he knowingly took money from a controlled Depart-
ment of Agriculture bank account and used the money for unap-
proved purposes. Second, Section 6(B) declares that a certified 
copy of the judgment of conviction "shall be conclusive evidence 
of the attorney's guilt" of the underlying crime, and that the attor-
ney may not "offer evidence inconsistent with the essential ele-
ments of the crime for which he was convicted." Thus, once 
Wilson was convicted in federal court, he was precluded from 
relitigating the elements of the crimes during the disbarment 
proceeding.

[11] After considering the arguments by both sides, the 
trial court entered summary judgment in favor of the Committee. 
As we have said on numerous occasions, a trial court may grant 
summary judgment pursuant to Ark. R. Civ. P. 56 if there are no 
genuine issues of material fact and the moving party is entitled to 
judgment as a matter of law. Wilson v. Rebsamen Ins. Inc., 330 
Ark. 687, 957 S.W.2d 678 (1997); Sanders v. Bradley County 
Human Serv. Pub. Facilities Bd., 330 Ark. 675, 956 S.W.2d 187 
(1997). In making this determination, we review the evidence in 
the light most favorable to Wilson, as the party resisting the 
motion, and resolve all doubts and inferences in his favor. Wilson, 
supra; Sanders, supra. In this case, the trial court concluded that the 
"law of the case" and the "undisputed facts" required a determi-
nation that Wilson's misdemeanor convictions constituted a viola-
tion of Model Rule 8.4(b). These rulings will be considered 
separately. 

[12, 13] We hold that the trial court erred when it con-
cluded that the law-of-the-case doctrine prevented it from decid-
ing whether Wilson violated Model Rule 8.4(b). The law-of-the-
case doctrine precludes a trial court from reconsidering questions 
that were "explicitly or implicitly" determined on appeal. Fore-
man V. State, 328 Ark. 583, 945 S.W.2d 926 (1997). In Neal v. 
Wilson, 316 Ark. 588, 873 S.W.2d 552 (1994), Wilson's first 
appeal in this case, one of the issues on appeal was whether the
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Model Rules were applicable because they were adopted after 
Wilson committed the federal crimes, but before he was con-
victed. We held that the Model Rules applied because the rele-
vant date was the day Wilson was convicted and not the days on 
which the crimes were committed. Id. In making this determina-
tion we said: 

Rule 8.4(b), which defines "professional misconduct" in part as 
the commission of "a criminal act that reflects adversely on the 
lawyer's honesty, trustworthiness or fitness as a lawyer in other 
respects," and which comprehends the misdemeanor charges to 
which Mr. Wilson pled guilty, was effective as part of the Model 
Rules of Professional Conduct on January 1, 1986, having been 
adopted by per curiam order on December 16, 1985. 

Id. With this language, we were merely clarifying our holding 
that the Model Rules applied to Wilson's federal convictions. We 
were not, however, either "explicitly or implicitly" making a fac-
tual conclusion that Wilson's conduct constituted a violation of 
Model Rule 8.4. In fact, later in the opinion we specifically 
denied the Committee's request to pronounce judgment on this 
issue because the trial court had not ruled on the matter. Id. 
Accordingly, we conclude that the trial court erred when it found 
that the law of the case mandated summary judgment in favor of 
the Committee. 

This, however, does not end our inquiry because the trial 
court also found that "the undisputed facts" established that Wil-
son's federal convictions constituted a violation of Model Rule 
8.4(b). We agree. According to Model Rule 8.4(b), it is profes-
sional misconduct for a lawyer to "commit a criminal act that 
reflects adversely on the lawyer's honesty, trustworthiness or fit-
ness as a lawyer in other respects." The Comments to Rule 8.4 
further explain that: 

Many kinds of illegal conduct reflect adversely on fitness to prac-
tice law, such as offenses involving fraud and the offense of willful 
failure to file an income tax return . . . . Although a lawyer is 
personally answerable to the entire criminal law, a lawyer should 
be professionally answerable only for offenses that indicate lack of 
those characteristics relevant to law practice. Offenses involving
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violence, dishonesty, or breach of trust, or serious interference 
with the administration of justice are in that category. 

(Emphasis added.) 

[14] In this case, Wilson was convicted of five counts of 
"knowingly" converting money and property that belonged to the 
federal government in violation of 18 U.S.C. §§ 641 and 658. 
Although all five crimes were misdemeanors, we agree with the 
trial court that these convictions involved dishonesty and a breach 
of trust, and seriously undermined "the confidence of the public 
in our legal profession." See In re Lee, 305 Ark. 196, 806 S.W.2d 
382 (1991). Because we have no hesitation in holding that Wil-
son's convictions reflected adversely on Wilson's fitness to practice 
law, we affirm the trial court's finding that Wilson violated Model 
Rule 8.4(b).

VI. Right to A Full Trial 

[15] Next, Wilson argues that by entering summary judg-
ment on this issue, the trial court denied him a right to an 
"action" and a "trial" under Section 5(G)(1), which states that: 

An action for disbarment shall be filed with the Clerk of the Cir-
cuit Court of the county in which the attorney resides, or in 
which the alleged violation was committed. In disbarment suits, 
the action shall proceed as an action between the Executive 
Director and the respondent. Proceedings in the Circuit Court 
shall be held in compliance with the Arkansas Rules of Civil Pro-
cedure and trial shall be had before the Circuit Judge without a 
jury. 

Wilson somehow construes this section to give him an absolute 
right to a full trial and thus precludes the entry of summary judg-
ment. We disagree. According to Section 5(G)(1), the Rules of 
Civil Procedure, including Ark. R. Civ. P. 56 on summary judg-
ments, apply once the Committee files a disbarment action in the 
circuit court. Because summary judgment was appropriate in this 
case for the reasons explained above, we hold that the trial court 
was not required to hold a full trial.
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VII. Appropriate Sanction 

Once the trial court concluded that Wilson's federal convic-
tions constituted a violation of Model Rule 8.4(b), the next step 
was to determine the appropriate sanction. It is in this final stage 
of the disbarment proceeding that we find reversible error. 

[16] In its order of summary judgment, the trial court 
incorrectly found that Wilson "must be disbarred as a matter of 
law" according to Section 6(B), which provides that: 

When a complaint against an attorney is based on a conviction of 
a felony or a crime which also violates Rule 8.4(b) of the Model 
Rules of Professional Conduct, the Committee shall institute an 
action of disbarment. 

(Emphasis added.) We disagree with the trial court's reasoning 
because this section declares what type of action the Committee 
must file and does not limit the sanctions the court may impose. 
Instead, we hold that the correct provision is Section 5(G)(2), 
which provides in relevant part that: 

If the Circuit Judge finds that the attorney has violated the Model 
Rules, he shall caution, reprimand, suspend, or disbar such attorney as 
the evidence may warrant. 

(Emphasis added). It is clear from this provision that the trial 
court was not required to disbar Wilson, but was entitled to select 
any one of the four listed sanctions. Accordingly, we hold that the 
trial court erred when it concluded that disbarment was required 
as a matter of law. 

Again, this does not end our analysis because the trial court 
also declared in its order of summary judgment that "even if this 
conclusion were not reached as a matter of law, this Court's con-
clusion would be the same, based upon the undisputed facts." We 
cannot agree because the trial court reached this conclusion with-
out all the information necessary to make a decision on the appro-
priate sanction. 

During the hearing on the Committee's motion for sum-
mary judgment, the trial court assured Wilson that if it concluded 
that he had violated Rule 8.4, it would hold a second hearing to
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determine the appropriate sanction. The trial court, however, 
never held the second hearing as promised, and instead ordered 
disbarment before Wilson was ever provided an opportunity to 
present evidence in mitigation. Clearly, at this point in the disbar-
ment proceeding, Wilson should not have been allowed to reliti-
gate the elements of the underlying crimes, or whether his 
convictions constituted a violation of Model Rule 8.4(b). Both 
parties, however, should have been able to present some evidence 
and arguments as to which of the four sanctions was appropriate in 
this case. 

[17, 18] The American Bar Association Joint Committee 
on Professional Standards has developed the following list of 
aggravating and mitigating factors that we think are useful in a 
court's determination of an appropriate sanction: 

Aggravating Factors: 
(a) prior disciplinary offenses; 
(b) dishonest or selfish motive; 
(c) a pattern of misconduct; 
(d) multiple offenses; 
(e) bad faith obstruction of the disciplinary proceedings 

by intentionally failing to comply with [the] rules 
or orders of the disciplinary agency; 

(f) submission of false evidence, false statements, or 
other deceptive practices during the disciplinary 
process; 

(g) refusal to acknowledge [the] wrongful nature of 
[the] conduct; 

(h) vulnerability of [the] victim; 
(i) substantial experience in the practice of law; 
(j) indifference to making restitution; 
(k) illegal conduct, including that involving the use of 

controlled substances. 

Mitigating Factors: 
(a) absence of a prior disciplinary record; 
(b) absence of a dishonest or selfish motive; 
(c) personal or emotional problems; 
(d) timely good faith effort to make restitution or to 

rectify [the] consequences of [the] misconduct; 
(e) full and free disclosure to [the] disciplinary board or 

cooperative attitude towards [the] proceedings;



(f)
(g)
(h) 
(i)

WILSON V. NEAL 
164	 Cite as 332 Ark. 148 (1998)	 [332 

inexperience in the practice of law; 
character or reputation; 
physical disability; 
mental disability or chemical dependency including 
alcoholism or drug abuse when; 
(1) there is medical evidence that the respondent is 

affected by a chemical dependency or mental 
disability; 

(2) the chemical dependency or mental disability 
caused the misconduct; 

(3) the respondent's recovery from the chemical 
dependency or mental disability is demon-
strated by a meaningful and sustained period of 
successful rehabilitation; and 

(4) the recovery arrested the misconduct and 
recurrence of that misconduct is unlikely. 

delay in [the] disciplinary proceedings; 
impositions of other penalties or sanctions; 
remorse; 
remoteness of prior offenses. 

MODEL STANDARDS FOR IMPOSING LAWYER SANCTIONS 
§§ 9.22 and 9.32 (1992). 

[19] For these reasons, we affirm the trial court on the first 
six issues and reverse only on the final issue of sanctions. We 
remand for a sanction hearing during which each side may present 
evidence and arguments regarding the above-listed aggravating 
and mitigating factors. The parties, however, must limit their 
arguments to these matters, and for the reasons explained above, 
are precluded from relitigating the elements of underlying federal 
crimes, or whether those convictions constituted a violation of the 
Model Rules. 

Affirmed in part and reversed and remanded in part for pro-
ceedings consistent with this opinion. 

Special Justices GENE E. MCKISSIC, CHARLES D. BAR-
NETTE, and JACK T. LASSITER join in this opinion. 

NEWBERN, GLAZE, and CORBIN, JJ., not participating. 


