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1. CRIMINAL PROCEDURE — REPRESENTATION OF CRIMINAL
DEFENDANT BY TRIAL COUNSEL — REQUIREMENTS OF ArRK. R.
App. P. — Crim 16. — Rule 16 of the Arkansas Rules of Appellate
Procedure — Criminal provides that trial counsel, whether retained
or court appointed, shall continue to represent a convicted defend-
ant throughout any appeal, unless permitted by the trial court or
supreme court to withdraw in the interest of justice or for other
sufficient cause; after the notice of appeal has been filed, the supreme
court has exclusive jurisdiction to relieve counsel and appoint new
counsel.

2. APPEAL & ERROR — DEFENSE COUNSEL OF RECORD FAILED TO
PERFECT APPEAL — GOOPD CAUSE FOR GRANTING BELATED APPEAL.
— Where defense counsel was never relieved as attorney of record;
however, he failed to perfect the appeal as requested by the defend-
ant, the defendant was denied effective assistance of counsel; there
was good cause for granting a belated appeal.

3. APPEAL & ERROR — MOTION FOR BELATED APPEAL GRANTED
CONTINGENT ON ORIGINAL COUNSEL’S MOTION TO BE RELIEVED
— REQUEST SHOULD BE MADE FOR SUBSTITUTION OF NEWLY
RETAINED COUNSEL. — Where appellant’s counsel failed to with-
draw or file an appeal, but new counsel appeared as retained counsel
on appellant’s behalf and filed a motion for belated appeal, appel-
lant’s pro se motion for belated appeal, which was filed before this
new counsel was retained, was granted contingent upon his original
counsel’s filing a motion to be relieved as counsel in the supreme
court with a request to substitute appellant’s newly retained counsel
in his stead.

Motion for belated appeal; granted.
Jerry Larkowski, for appellant.
No response.

Per CURIAM. In accordance with our mandate, the trial
court conducted a hearing to determine whether appellant
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Anthony Sanders had requested his trial counsel, Mark Jesse, to
file an appeal from his conviction. After hearing conflicting testi-
mony on this issue, the trial court found Sanders informed Mr.
Jesse to appeal, but that Sanders failed to make arrangements to
pay for transcript costs, nor would Sanders execute a truthful affi-
davit in order to pursue the appeal as an indigent.

[1] Rule 16 of the Appellate Procedure—Criminal pro-
vides that trial counsel, whether retained or court appointed, shall
continue to represent a convicted defendant throughout any
appeal, unless permitted by the trial court or supreme court to
withdraw in the interest of justice or for other sufficient cause.
After the notice of appeal has been filed, the supreme court shall
have exclusive jurisdiction to relieve counsel and appoint new
counsel. Id.

Here, defense counsel Mark Jesse has never been relieved as
attorney of record. Moreover, if Mr. Jesse believed the appeal had
no merit, he was obligated to either obtain permission from the
trial court to withdraw before the notice of appeal was filed or file
a motion to withdraw in this court after the notice of appeal was
filed. Gay v. State, 288 Ark. 589, 707 S.W.2d 320 (1986).

[2, 31 The failure to perfect an appeal in a criminal case
where the defendant desires an appeal constitutes a denial of effec-
tive assistance of counsel and is good cause for granting a belated
appeal. Id. Here, Mr. Jesse failed to withdraw or file an appeal,
but new counsel, Jerry Larkowski, appears as retained counsel on
Sanders’s behalf. Apparently Sanders filed a pro se notice of appeal
before retaining Larkowski, who has filed a motion for belated
appeal for Sanders. Sanders’s motion for belated appeal shall be
granted contingent upon Jesse’s filing a motion to be relieved as
counsel in this court with a request to substitute Mr. Larkowski in
his stead.




