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1. CRIMINAL LAW — HOW DEFENDANT MAY BE CHARGED — WHEN
INFORMATION IS SUFFICIENT. — [t is well established that a defend-
ant may only be charged with committing a criminal offense by one
of three ways: information, indictment, or citation; an information
or other charging instrument is not defective if it sufficiently apprises
the defendant of the specific crime with which he is charged to the
extent necessary to enable him to prepare a defense; an information
is sufficient if the act or the omission charged as the offense is stated
with a degree of certainty that enables the court to pronounce judg-
ment on conviction.

2. CRIMINAL PROCEDURE ~— VARIANCE BETWEEN WORDING OF
INFORMATION AND PROOF AT TRIAL GENERALLY DOES NOT WAR-
RANT REVERSAL — AMENDMENT OF INFORMATION — APPELLANT
WAS PREJUDICED BY CHANGE. — A variance between the wording
of an indictment or information and the proof at trial does not war-
rant reversal unless the variance prejudices the substantial rights of
the defendant; an information may be amended during trial if the
nature or degree of the crime is not changed and if the defendant is
not prejudiced through surprise; here, the only offense with which
appellant was charged was DWI; appellant was prepared to defend
against the charge of DWI; he was thus prejudiced by the circuit
court’s decision to try him on the charge of DUI.

3. CrimiNAL LAW — DUI NOT LESSER-INCLUDED OFFENSE OF DWI
— FACTORS CONSIDERED IN FINDING LESSER-INCLUDED OFFENSE.
— DUI is not a lesser-included offense of DWI; to find a lesser-
included offense, there are three factors to consider: (1) the lesser
offense must be established by proof of the same or less than all the
elements of the greater offense; (2) the lesser offense must be of the
same generic class as the greater offense; and (3) the distinction
between the two must be based upon the degree of risk or injury to
person or property or upon grades of intent or degrees of culpabil-
ity; an offense is not a lesser-included offense of another if each
crime requires a different element of proof; an offense is not a lesser-
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included offense solely because a greater offense includes all the ele-
ments of the lesser offense.

4. CRIMINAL LAW — DEFENDANT CHARGED WITH GREATER OFFENSE
MAY BE FOUND GUILTY OF LESSER-INCLUDED OFFENSE. — Where
the evidence is insufficient to convict for a certain crime, but where
there is sufficient evidence to convict for a lesser-included offense of
that crime, the supreme court may reduce the punishment to the
maximum for the lesser offense, reduce it to the minimum for the
lesser offense, fix it at some intermediate point, remand the case to
the trial court for the assessment of the penalty, or grant a new trial
either absolutely or conditionally; although charged with a greater
offense, a defendant may be found guilty of a lesser-included offense,
and on appeal, the conviction may be modified from the greater to
the lesser offense and the court may fix punishment or remand the
case.

5. CRIMINAL LAW — DUI NOT LESSER-INCLUDED OFFENCE OF DWI
— MUNICIPAL COURT ERRED IN CHANGING OFFENSE — CIRCUIT
COURT ERRED IN CONVICTING APPELLANT OF UNCHARGED
OFFENSE. — Considering that DUI is not a lesser-included offense
of DWI, in that DUI requires an additional element of proof of the
defendant’s age (less than twenty-one years) and a different level of
intoxication (prohibiting 0.02% blood-alcohol content), the munici-
pal court erred and prejudiced the appellant when it changed the
charge from DWI to DUI on its own motion; because the municipal
court erred in changing the offense, the circuit court likewise erred
in trying and convicting appellant of the uncharged offense of DUI.

6. CRIMINAL LAW — CHARGES FOR DWI MAY NOT BE REDUCED
PURSUANT TO ARrRk. CopE AnnN. § 5-65-107 (RepL. 1993) —
CHARGE ERRONEOUSLY CHANGED TO SEPARATE OFFENSE. —
Arkansas Code Annotated § 5-65-107 (Repl. 1993) provides that
persons charged with DWI in violation of section 5-65-103 “shall be
tried on those charges or plead to such charges, and no such charges
shall be reduced”; section 5-65-107 does not apply to the change to
a lesser quantity of the same offense such as DWI fourth offense to
DWI first offense; here the charge was erroneously changed to a
separate offense, not a lesser-included offense, or an offense of lesser
quantity, and this change was in violation of section 5-65-107;
although appeals from municipal court to circuit court are tried de
novo, the circuit court can render no judgment that the lower court
is not authorized to render.

7. CRIMINAL LAW — APPELLANT CHARGED WITH ONE OFFENSE BUT
FOUND GUILTY OF ANOTHER — CASE REVERSED AND REMANDED
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SO THAT APPELLANT MIGHT BE TRIED FOR PROPER OFFENSE. —
Where appellant was charged with one offense (DWI), but found
guilty of another (DUI), appellant was entitled to be tried in circuit
court on the same cause of action for which he was tried in the
municipal court; the municipal court violated section 5-65-107, by
altering the charge and, consequently, the circuit court was not
authorized to change the charge on appeal; appellant could not be
found guilty of a lesser-included offense of DWI, because there is no
such offense; because appellant was charged with DWI in violation
of section 5-65-103, he could not be tried or found guilty of any
other charge, because that would be a violation of section 5-65-107;
the decision of the circuit court was reversed and the case remanded
back to that court so that appellant might be tried for the offense of
DWI.

Petition for Review from the Arkansas Court of Appeals;
reversed and remanded.

Cross, Kearney & McKissic, by: Jesse L. Kearney, for appellant.

Winston Bryant, Att’y Gen., by: Clint Miller, Deputy Att'y
Gen., Sr. Appellate Advocate for appellee.

DonaLp L. CorsIN, Justice. Appellant Kevin McElhanon
was charged in municipal court with driving while intoxicated
(“DWTI”) in violation of Ark. Code Ann. § 5-65-103 (Repl.
1993), but was convicted of driving under the influence “DUT”)
in violation of Ark. Code Ann. § 5-65-303 (Repl. 1993). He
appealed to circuit court where he was tried and convicted of
DUI. Appellant filed a petition for review from'a decision of the
Arkansas Court of Appeals delivered on December 23, 1996,
where a 3-3 vote affirmed the lower court decision. Our jurisdic~
tion is pursuant to Ark. Sup. Ct. R. 1-2 (e) (as amended by per
curiam July 15, 1996). When we grant review following a decision
by the court of appeals, we review the case as though the appeal
was originally filed with this court. Brunson v. State, 327 Ark.
567, 940 S.W.2d 440 (1997). We reverse and remand.

Appellant asserts five points for reversal, including error of
the trial court in failing to try him on the original charge of DWI
from municipal court, and entering judgment on the different
charge of DUI. Because we find merit in that point, we need not
address the remaining points.
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Appellant was charged with DWI in violation of section 5-
65-103, but found guilty in municipal court of DUI under section
5-65-303. It is unclear whether the municipal court convicted
Appellant of DUI on the mistaken conclusion that DUT is a lesser-
included offense of DWI, or if the court elected to amend the
charge to DUL Upon de novo appellate review, the circuit court
determined the charge on appeal to be that of DUI rather than
DWI. Appellant was then convicted of DUT in circuit court. The
court of appeals affirmed Appellant’s conviction of DUI on the
ground that by changing the charge from DWT to DUI, the nature
of the original charge was not altered. We disagree with that anal-
ysis, because Appellant was prejudiced by the circuit court’s unau-
thorized action in changing the charge from DWI to DUI when
Appellant had never been formally charged with anything other
than DWI. The nature of the charge of DWI differs significantly
with that of DUI in that the minimum blood-alcohol level
required to convict a person of DWI is 0.10% while that required
to convict of DUI is 0.02%.

[1, 2] It is well established that a defendant may only be
charged with committing a criminal offense by one of three ways:
information, indictment, or citation. See Ark. Const. art. 2, § 8;
Ark. Const. amend. 21, § 1; Brewer v. State, 286 Ark. 1, 688
S.W.2d 736 (1985). An information or other charging instrument
is not defective if it sufficiently apprises the defendant of the spe-
cific crime with which he is charged to the extent necessary to
enable him to prepare a defense. State v. Johnson, 326 Ark. 189,
931 S.W.2d 760 (1996); Purifoy v. State, 307 Ark. 482, 822
S.W.2d 374 (1991). An information is sufficient if the act or the
omission charged as the offense is stated with a degree of certainty
that enables the court to pronounce judgment on conviction.
Johnson v. State, 55 Ark. App. 117, 932 S.W.2d 347 (1996). A
variance between the wording of an indictment or information
and the proof at trial does not warrant reversal unless the variance
prejudices the substantial rights of the defendant. Id. An informa-
tion may be amended during trial if the nature or degree of the
crime is not changed and if the defendant is not prejudiced
through surprise. Id. In this case, the only offense with which
Appellant was charged was DWI. Appellant was prepared to



MCcELHANON v. STATE
ARrxk.] Cite as 329 Ark. 261 (1997) 265

defend against the charge of DWI; he was thus prejudiced by the
circuit court’s decision to try him on the charge of DUL

[3] Contrary to what the municipal court may have deter-
mined, DUI is not a lesser-included offense of DWI. To find a
lesser-included offense, there are three factors to consider: (1)
The lesser offense must be established by proof of the same or less
than all the elements of the greater offense; (2) the lesser offense
must be of the same generic class as the greater offense; and (3) the
distinction between the two must be based upon the degree of risk
or injury to person or property or upon grades of intent or
degrees of culpability. Brown v. State, 325 Ark. 504, 929 S.W.2d
146 (1996); Tackett v. State, 298 Ark. 20, 766 S.W.2d 410 (1989).
An offense is not a lesser-included offense of another if each crime
requires a different element of proof. Weber v. State, 326 Ark. 564,
933 S.W.2d 370 (1996). An offense is not a lesser-included
offense solely because a greater offense includes all the elements of
the lesser offense. Thompson v. State, 284 Ark. 403, 682 S.W.2d
742 (1985).

[4] Where the evidence is insufficient to convict for a cer-
tain crime, but where there is sufficient evidence to convict for a
lesser-included offense of that crime, this court may “‘reduce the
punishment to the maximum for the lesser offense, reduce it to
the minimum for the lesser offense, fix it ourselves at some inter-
mediate point, remand the case to the trial court for the assess-
ment of the penalty, or grant a new trial either absolutely or
conditionally.”” Dixon v. State, 260 Ark. 857, 862, 545 S.W.2d
606, 609 (1977) (quoting Clark v. State, 246 Ark. 876, 440
S.W.2d 205 (1969)). Though charged with a greater offense, a
defendant may be found guilty of a lesser-included offense, and on
appeal, the conviction may be modified from the greater to the
lesser offense and the court may fix punishment or remand the
case. Davidson v. State, 305 Ark. 592, 810 S.W.2d 327 (1991).

[5] Considering that DUI is not a lesser-included offense
of DWI, in that DUI requires an additional element of proof of
the defendant’s age (less than twenty-one years) and a different
level of intoxication (prohibiting 0.02% blood-alcohol content),
the municipal court erred and prejudiced the Appellant when it
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changed the charge from DWI to DUI on its own motion. Thus,
because the municipal court erred in changing the offense, the
circuit court likewise erred in trying and convicting Appellant of
the uncharged offense of DUI.

[6] In addition, Ark. Code Ann. § 5-65-107 (Repl. 1993)
provides that persons charged with violating section 5-65-103
“shall be tried on those charges or plead to such charges, and no
such charges shall be reduced.” This language applies to the
reduction of the offense, not to the number of prior offenses as in
State v. Brown, 283 Ark. 304, 675 S.W.2d 822 (1984), where this
court established that section 5-65-107 did not apply to the
change to a lesser quantity of the same offense such as DWI fourth
offense to DWI first offense. The charge in this case was errone-
ously changed to a separate offense, not a lesser-included offense,
or an offense of lesser quantity, and this change was done in viola-
tion of section 5-65-107. Moreover, although appeals from
municipal court to circuit court are tried de novo, Bussey v. State,
315 Ark. 292, 867 S.W.2d 433 (1993), the circuit court can
render no judgment that the lower court is not authorized to
render. See Ark. Code Ann. § 16-19-1105 (Repl. 1994); Town-
send v. State, 292 Ark. 157, 728 S.W.2d 516 (1987).

[7]1 In this case, Appellant was charged with one offense
(DW1), but found guilty of another (DUI). Appellant was entitled
to be tried in circuit court on the same cause of action for which
he was tried in the municipal court. The municipal court violated
section 5-65-107, by altering the charge and, consequently, the
circuit court was not authorized to change the charge on appeal.
Appellant could not be found guilty of a lesser-included offense of
DWI, because there is no such offense. Furthermore, because
Appellant was charged with DWI in violation of section 5-65-
103, he could not be tried or found guilty of any other charge,
because that would be a violation of section 5-65-107. For the
foregoing reasons, we reverse the decision of the circuit court and
remand the case back to that court so that Appellant may be tried
for the offense of DWI.

Reversed and remanded.



