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1. COUNTIES — OBJECTIVE OF APPROPRIATION MEASURES — ORDI-
NANCE WAS NOT APPROPRIATION. — An appropriation measure in
no way enacts a tax or imposes a fee; rather, it merely designates a
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particular fund or sets apart a specific portion of county revenue to
some expenditure or purchase by the county; an appropriation mea-
sure sets apart its levy of taxes and county revenues as provided by
law; Ordinance 92-3’s objective was not to set aside (or appropriate)
county revenues for solid-waste collection purposes; rather, it was
enacted to achieve the two following goals: (1) the County would
have its own solid-waste collection service, and (2) the County
would charge each household in the county a five-dollar fee for that
service; appropriately, 92-3 was not labeled or designated an appro-
priation measure because it was not one.

2. COUNTIES — ERROR IN ADDING EMERGENCY CLAUSE DID NOT
RENDER ENTIRE ORDINANCE INOPERATIVE — ACT BECAME EFFEC-
TIVE THIRTY CALENDAR DAYS AFTER ORDINANCE’S PUBLICATION.
— Although the County was prohibited under Ark. Code Ann.
§ 14-14-908(b) from imposing a tax or service fee by emergency
ordinance, the County’s error in adding an emergency clause to
Ordinance 92-3’s enactment did not render the entire ordinance
inoperative; in the situation of an invalid emergency clause, an act
takes effect when it would have become effective without the
clause; here, Ark. Code Ann. § 14-14-905(e) provided that a non-
emergency ordinance became effective thirty calendar days after the
ordinance’s publication; therefore, Ordinance 92-3 went into effect
when that calendar period expired.

3. CONSTITUTIONAL LAW — STATUTORY AUTHORITY EXISTED TO
SUPPORT ORDINANCE — CONSTITUTIONAL ARGUMENT WITHOUT
MERIT. — Appellant’s argument that 92-3 was invalid because it

created a monopoly in violation of Article 2, § 19, of the Arkansas
Constitution was without merit; appellant did not attack the consti-
tutionality of Ark. Code Ann. §§ 14-14-801(a) and (b) and -
802(b)(1) and (2)(F)(ii), which provide that quorum courts may levy
taxes and appropriate public funds for expenses as prescribed by law,
and they may by ordinance provide services to their citizens, includ-
ing solid-waste collection and disposal services; this statutory author-
ity alone was sufficient to affirm the trial court’s holding on this
point because appellant did not suggest that §§ 14-14-801 and -802
violated Article 2, § 19, of the Arkansas Constitution.

4. COUNTIES — MONOPOLY THEORY WITHOUT MERIT — NO EVI-
DENCE OF MONOPOLY SHOWN. — In reading statutory provisions
§§ 14-14-801 and -802 and Ordinance 92-3, the supreme court
failed to find any language that granted the County a monopoly;
neither was any legal authority found that prevented the county
from having the exclusive right to collect solid waste; the chancellor
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held that Article 2, § 19, did not apply to a governing body, as
monopolies are in the nature of exclusive privileges of trade for the
enrichment of individuals at the cost of the public; monopolies are
upheld when deemed necessary in executing a duty incumbent on
city authorities or the legislature for the preservation of public
health; appellant’s monopoly theory was without merit.

COUNTIES — COMPETITIVE BIDDING LAWS NOT VIOLATED — LAW
PROVIDES THAT ANY BID MAY BE REJECTED. — Appellant’s argu-
ment that Ordinance 92-3 must be stricken because the County vio-
lated Arkansas’s competitive bidding laws, particularly Ark. Code
Ann. § 14-22-111 (1987), was without merit; § 14-22-111 did not
require the County to accept the low bid; instead, it allowed con-
tracts to be awarded to the lowest responsible bidder and permitted
that any bid could be rejected; the County explained that its action
was reasonable not only because the law authorized its rejection of
all bids but also because the county had subsequently provided trash-
collection services at a competitive cost; also as a consideration for
rejecting the earlier bids, the County pointed out that the low bid
was $47,000.00 less than the second lowest bid and, as such,
appeared questionable and inadequate; because the County did not
violate the state’s competitive bidding laws, nor the other statutory
and constitutional provisions argued by appellant, the trial court’s
decision upholding Ordinance 92-3’s validity was affirmed.

COUNTIES — QUORUM COURT MEMBERS PRECLUDED FROM
RECEIVING HEALTH-INSURANCE BENEFITS — ORDINANCE ILLEGAL
— CASE REVERSED AND REMANDED. — The county guorum

court’s payment of health-insurance benefits on behalf of its mem-
bers amounted to illegal compensation where provision (c) of Ark.
Code Ann. § 14-14-1205 clearly precluded quorum court members
from receiving compensation or expenses from funds appropriated
by the quorum court for any services performed within the County,
other than as provided by the statutory subchapter; the law specifi-
cally restricted or limited compensation and expenses to be provided
quorum court members to that which was provided in § 14-14-
1205 and other statutes in subchapter 12; clearly, health-insurance
coverage is a County expense under Ordinance 96-3 and cannot be
made otherwise merely by labeling such coverage a “fringe benefit”;
accordingly, Ordinance 96-3 runs contrary to Arkansas’s applicable
constitutional and statutory laws that specify and restrict the com-
pensation and expenses that quorum court members and other
county officials are entitled to receive; because Ordinance 96-3 is
illegal as being contrary to § 14-14-1205(c) and to the meaning of
§ 1 of Amendment 55, the supreme court reversed and
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remanded this cause with directions to enjoin the quorum court
from paying health-insurance benefits in their behalf and to order
such payments to be repaid.

Appeal from Scott Chancery Court; Jim Spears, Chancellor;
reversed and remanded.

Oscar Stilley, for appellant.
Duncan & Rainwater, P.A., by: Neil Chamberlin, for appellees.

Tom GLAzE, Justice. Appellant Doyle Massongill filed this
illegal-taxation class-action suit against appellants Scott County
Judge and the Scott County Quorum Court members (hereinafter
the County), challenging the validity of two ordinances, 92-3 and
95-3, as amended by 96-3 (hereinafter 96-3). Ordinance 92-3
was enacted on January 13, 1992, and it provided for a solid-waste
management program for the County and established a solid-
waste collection and disposal fee for households and businesses
located in the County. Ordinance 96-3 was enacted on January 3,
1996, and it provided Quorum Court members with health insur-
ance benefits with the expressed purpose to compensate them for
rendering judicial duties, such as performing marriages. Mas-
songill filed a motion for summary judgment, and the County
responded by filing its motion for partial summary judgment. The
chancellor granted the County’s motion, finding both ordinances
valid, but concluded 92-3 had gone into effect too soon because
its emergency clause was invalid. Massongill appealed.

Because the trial court’s order appealed from was not final
regarding Ordinance 92-3, this court granted the County’s
motion to dismiss Massongill’s appeal. Afterwards, the parties
appeared again before the chancellor, and upon stipulations
entered into between the parties, the court entered a final order
awarding a partial refund of fees illegally imposed by the County
during the emergency period in which Ordinance 92-3 was
unlawfully in effect. Massongill appeals now from the trial court’s
final order which upholds the validity of the text of both

ordinances.

Massongill first questions Ordinance 92-3’s validity contend-
ing it is an appropriation measure as defined under Ark. Code
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Ann. § 14-14-907(a)(1987), and as such, went into effect immedi-
ately upon passage by the quorum court and approval of the
county judge.! Massongill’s argument continues that, because
Ark. Code Ann. § 14-14-908(b) provides that an emergency ordi-
nance cannot levy taxes, impose special property tax assessments,
or impose a service rate, 92-3, as an appropriation measure which
imposes a tax or service fee, must be declared illegal.

Massongill simply misreads § 14-14-907, which in pertinent
part provides as follows:

(a)(1) Generally. An appropriation ordinance or amendment
to an appropriation ordinance is defined as a measure by which
the county quorum court designates a particular fund or sets apart a
specific portion of county revenue in the treasury, to be applied to some
general object or expenditure or to some individual purchase or
expense of the county.

% %k 3k

(3) Appropriation measures enacted by a quorum court shall
include the following categories of financial management:

(A) The levy of taxes and special property tax assess-
ments as provided by law.

(B) The enactment of specific appropriations by which
a specified sum has been set apart in the treasury and
devoted to the payment of a particular demand. Specific
appropriations may be enacted through the adoption of an
annual budget, a statement of estimated receipts and
expenditures, in a manner prescribed by law.

* % %

(c) All appropriatiori ordinances or an amendment to an
appropriation ordinance shall be designated “appropriation ordi-
nance.” (Emphasis added.)

1 We note that both parties argue the other has failed to preserve specific points
related to the appropriation-measure argument initially raised by Massongill below, but our
review of the abstract reflects all matters now argued were sufficiently addressed at trial and
may be considered and decided by us on appeal.
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[1] As defined in provision (a)(1) above, an appropriation
measure in no way enacts a tax or imposes a fee; rather, it merely
designates a particular fund or sets apart a specific portion of county
revenue to some expenditure or purchase by the County. As is further
made clear by § 14-14-907(a)(3)(A), an appropriation measure sets
apart its levy of taxes and county revenues as provided by law.
Ordinance 92-3’s objective was not to set aside (or appropriate)
county revenues for solid-waste-collection purposes; rather, it was
enacted to achieve the two following goals: (1) the County
would have its own solid waste collection service, and (2) would
charge each household in the county a five-dollar fee for that ser-
vice. Appropriately, 92-3 was not labeled or designated an appro-
priation measure because it was not one. § 14-14-907(c) supra.

[2] Neither (as contended by Massongill) was the text of
Ordinance 92-3, as a whole, invalid because its emergency clause
was invalid. Although the County was prohibited under § 14-14-
908(b) from imposing a tax or service fee by emergency ordi-
nance, the County’s error in adding an emergency clause to 92-3’s
enactment did not sound the ordinance’s death knell. As the
County points out, this court has consistently held that the failure
of an emergency clause does not render the entire act (or in this
case an ordinance) inoperative. See Foster v. Graves, 168 Ark.
1033, 275 S.W.2d 653 (1925). In Beaumont v. Faubus, 239 Ark.
801, 394 S.W.2d 478 (1965), this court stated that, in the situation
of an invalid emergency clause, an act takes effect when it would
have become effective without the clause. Here, Ark. Code Ann.
§ 14-14-905(¢) provides a nonemergency ordinance becomes
effective thirty calendar days after the ordinance’s publication;
therefore Ordinance 92-3 went into effect when that calendar
period expired. As discussed earlier, in holding 92-3’s emergency
clause invalid, the chancellor properly refunded fees the county
unlawfully charged residents during that illegal period.

Massongill further challenges 92-3’s validity by arguing it
created 2 monopoly in violation of Article 2, § 19, of the Arkansas
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Constitution.? His argument is without merit. Massongill says
that he can find no statute that gives the County the right to
monopolize trash collection, and it is the County’s duty to bring
such authority to the court’s attention. Of course, Massongill is
wrong in attempting to place the burden on the County in this
respect, because it is his burden, as appellant, to show error by
citation of authority and convincing argument that the trial court
erred.

[3] Even so, Massongill’s Article 2, § 19, argument still
must fail. He does not attack the constitutionality of Ark. Code
Ann. §§ 14-14-801(a) and (b) and -802(b)(1) and (2)(F)(ii), which
respectively provide in pertinent part that quorum courts may levy
taxes and appropriate public funds for expenses as prescribed by
law, and they may by ordinance provide services to their citizens,
including solid-waste collection and disposal services. See also § 8-
6-212 (Supp. 1995). This statutory authority alone is sufficient to
affirm the trial court’s holding on this point, since Massongill does
not suggest §§ 14-14-801 and -802 violate Article 2, § 19 of the
Arkansas Constitution.

However, other reasons unravel Massongill’s monopoly the-
ory, as well. For example, in reading statutory provisions §§ 14-
14-801 and -802 and Ordinance 92-3, we fail to find any lan-
guage that grants the County a monopoly. Neither do we find
any legal authority, and Massongill cites to none on point, that
prevents a county from having the exclusive right to collect solid
waste. The chancellor here held that Article 2, § 19, does not
apply to a governing body, and in support of that holding, the
County cites No. Little Rock Transportation, Inc. v. The City of
North Little Rock, 207 Ark. 976, 184 S.W.2d 52 (1944), where this
court declared an act unconstitutional because it granted an exclu-
sive franchise or monopoly to a private cab company. Discussing
this constitutional provision’s history, this court, quoting from Ex
parte Levy, 43 Ark. 42, said the following:

2 §19. Perpetuities and monopolies. Perpetuities and monopolies are contrary to
the gemius of a republic, and shall not be allowed; nor shall any hereditary emoluments,
privileges or honors ever be granted or conferred in this State.
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The monopolies which in England became so odious as to excite
general opposition, and infuse a detestation which has been trans-
mitted to the free States of America, were in the nature of exclu-
sive privileges of trade, granted to favorites or purchasers from
the crown, for the enrichment of individuals at the cost of the pub-
lic. They were supported by no consideration of public good.
(Emphasis added.)

[4]1 The County further relies on Smithv. City of Springdale,
291 Ark. 63, 722 S.W.2d 569 (1987).> There, the court, citing
Dreyfus v. Boone, 88 Ark. 353, 114 S.W/.2d 718 (1908), stated that
monopolies are upheld when deemed necessary in executing a
duty incumbent on city authorities or the legislature for the pres-
ervation of public health. See also Geurin v. City of Little Rock, 203
Ark. 103, 155 S.W.2d 719 (1941), and of. L & H Sanitation v. Lake
City Sanitation, 769 F.2d 517 (8th Cir. 1985). In sum, based on
the arguments presented, we conclude Massongill’s monopoly
theory must fail.

[5] Lastly, Massongill submits 92-3 must be stricken
because the County violated Arkansas’s competitive bidding laws,
particularly Ark. Code Ann. § 14-22-111 (1987). He states that
the County rejected the low bid for solid-waste disposal submitted
by a private company, and then improperly established its own
service at a higher cost. In considering this argument, it is suffi-
cient to say that § 14-22-111 did not require the County to accept
the low bid; instead, it allows “contracts shall be awarded to the
lowest responsible bidder” and permits that “any bid may be
rejected.” See § 14-22-111(a) and (b)(1). While perhaps unnec-
essary, the County justifies its actions at the bidding stage by
explaining that eight bids had been taken and those bids averaged
$157,802.31. The County explains its action was reasonable not
only because the law authorized its rejection of all bids, but also
because the county had subsequently provided trash-collection

3 The Smith decision involved an ordinance granting a waste collection and disposal
franchise to a private company. Although the Smith court found a city is authorized to
enter into exclusive contracts for sanitation services, it reversed because there had never
been compentive bidding as required by law.
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services at the competitive cost of $169,000.00.* Also as a consid-
eration for rejecting the earlier bids, the County pointed out that
the low bid was $47,000.00 less than the second lowest bid and, as
such, appeared questionable and inadequate. In conclusion,
because we hold the County did not violate the state’s competi-
tive bidding laws, nor the other statutory and constitutional provi-
sions argued by Massongill hereinabove, we affirm the trial court’s
decision upholding 92-3’s validity.

We next turn to Massongill’s challenge of county ordinance
96-3, which we find has merit. He premises his argument on Ark.
Code Ann. § 14-14-1205(c) (Supp. 1995), and urges that the
County Quorum Court’s payment of health insurance benefits on
behalf of its members amounts to illegal compensation. Section
1205(c) provides as follows:

(¢) JUSTICE OF THE PEACE AS COUNTY
EMPLOYEE OR DEPUTY. No justice of the peace shall
receive compensation as a county employee or deputy, nor shall
any justice receive compensation or expenses from funds appropriated by
the quorum court for any services performed within the county, other
than as provided by this subchapter. (Emphasis added.)

The chancellor held § 14-14-1205(c) is inapplicable because
the health insurance benefits involved here cannot be denoted
compensation as that term is employed in § 14-14-1205. Further-
more, he expressed that he could find no legislation concerning
the authorization of “fringe benefits” or prohibition of same to
court members, and as a consequence, he believed such insurance
coverage could be awarded members under the County’s broad
authority under § 1 of Amendment 55 to the Arkansas Constitu-
tion. That constitutional provision provides that a quorum court
is authorized by the Arkansas Constitution to “exercise local legis-
lative authority not denied by the Constitution or by law.”
Because the chancellor found no law against quorum court mem-
bers having their insurance benefits paid by the County, he deter-
mined the County’s Ordinance 96-3 providing such benefits to be
valid. Specifically, the chancellor held that such benefits may be

4 This cost was only $12,000.00 more than the average $157,802.00 amount of the
eight bids earlier submitted.
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given due solely to their “status” as quorum court members. We
must disagree with the chancellor’s reading of § 14-14-1205.

[6] We again emphasize provision (c) of § 14-14-1205,
which very clearly precludes quorum court members from receiv-
ing compensation or expenses from funds appropriated by the quo-
rum court for any services performed within the County, other
than as provided by this subchapter. (Emphasis supplied.) This sub-
chapter dealing with personnel procedures specifically restricts or
limits compensation and expenses to be provided quorum court
members to that which is provided in § 14-14-1205 and other
statutes in subchapter 12. Clearly, health insurance coverage is a
County expense under 96-3, and cannot be made otherwise
merely by labeling such coverage a “fringe benefit.” Accordingly,
Ordinance 96-3 and ones like it run contrary to Arkansas’s appli-
cable constitutional and statutory laws that specify and restrict the
compensation and expenses that quorum court members and
other county officials are entitled to receive. Because we con-
clude Ordinance 96-3 is illegal as being contrary to § 14-14-
1205(c) and to the meaning of § 1 of Amendment 55, we reverse
and remand this cause with directions to enjoin the Scott County
Quorum Court from paying health insurance benefits in their
behalf and order such payments to be repaid. Because the chan-
cellor upheld 96-3, the parties were precluded from addressing
any refund payments, we remand with directions that they be
allowed to do so in a manner consistent with this opinion. Cf.
Tedford v. Mears, 258 Ark. 450, 526 S.W.2d 1 (1975).

We affirm the trial court’s decision upholding the validity of
Ordinance 92.3 and reverse its holding concerning Ordinance
96.3 as discussed immediately above.



