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1. PHYSICIANS & SURGEONS — MEDICAL INJURY DEFINED — TWO-
YEAR LIMITATIONS PERIOD APPLIES. — A medical injury takes place
when the circumstances involve a professional service, as opposed to
a situation where there was merely a failure to supervise the patient;
when a death results from a medical injury, a resulting lawsuit must
be filed within the two-year limitations period of the Medical Mal-
practice Act.

2. LIMITATION OF ACTIONS — LIMITATION PERIOD APPLICABLE FOR
WRONGFUL DEATH RESULTING FROM MEDICAL INJURY — MEDI-
CAL MALPRACTICE ACT SPECIFICALLY APPLIES AND SUPERSEDES
ANY INCONSISTENT PROVISION IN LAW. — The Medical Malprac-
tice Act, which provides a limitations period for actions, was enacted
long after the wrongful-death statute was enacted, and it expressly
states that it applies to all causes of action for medical injury and
supersedes any inconsistent provision of law.

3. ESTOPPEL — DEFENSE OF EQUITABLE ESTOPPEL — ELEMENTS OF.
— In order to successfully assert the defense of equitable estoppel,
the following must be shown: (1) conduct by one party who knows
the facts and intends that his conduct be relied upon by the second
party; (2) the party relying on the first party’s conduct must be igno-
rant of the facts; (3) the party relying on the first party’s conduct
must do so to his detriment.

4. ATTORNEY & CLIENT — ACTS OF ATTORNEY EQUIVALENT ACTS
OF CLIENT — CLIENT BOUND BY ATTORNEY’S ACTIONS ABSENT
FRAUD. — The acts of an attorney are equivalent to the acts of the
client; absent fraud, a client is bound, according to the ordinary rules
of agency, by the acts of her attorney within the scope of his author-
ity, even if these acts are negligent.

5. LIMITATION OF ACTIONS — APPELLANT COULD NOT SHOW DETRI-
MENTAL RELIANCE OF ACTIONS OF ATTORNEY — RULING THAT
MALPRACTICE ACTION WAS BARRED BY TWO-YEAR STATUTE OF
LIMITATIONS AFFIRMED. — Appellant’s argument that because she
relied upon thie advice of her attorney in waiting to file the action
under the three-year statute of limitations of the Wrongful Death
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Act, the applicable statute should be equitably tolled, was without
merit; appellant did not claim that her attorney committed fraud, or
even that he was negligent; because his actions, as her agent, were

" equivalent to hers, she could not show that she detrimentally relied
upon the actions of another party; the trial court’s ruling that appel-
lant’s action was barred by the two-year statute of limitations pro-
vided for in the Medical Malpractice Act was affirmed.

Appeal from Pulaski Circuit Court; John Ward, Judge;
affirmed.

Thotter & Skelton, by: Rick W. Skelton, for appellants.

Mitchell, Williams, Selig, Gates & Woodyard PLLC, by: R.T.
Beard, III and L. Kyle Heffley, for appellees.

Ray THORNTON, Justice. Mrs. Judy F. Scarlett, appellant,
brought this action for wrongful death as the result of the alleged
medical negligence of Rose Care, Inc., and other appellees who
were the medical care providers responsible, until May 10, 1993,
for the care and treatment of Mrs. Daisey Idell Perry, appellant’s
mother. Ms. Perry died on June 12, 1993.

Mrs. Scarlett filed this action in the trial court on June 11,
1996. The trial court ruled that the complaint was barred by the
two-year statute of limitations applicable to medical malpractice
and granted appellee’s motion to dismiss. Appellant urges us to
reverse the decisions relied upon by the trial court that all claims
for medical injury, even those resulting in death, must be brought
within the two-year limitations period provided in the Arkansas
Medical Malpractice Act at Ark. Code Ann. § 16-114-203 (Supp.
1995). Alternatively, she asks that we find error in the trial court’s
failure to apply the doctrine of equitable estoppel or equitable toli-
ing of the statute of limitations. We affirm the decision of the trial
court.

Mrs. Perry was admitted to appellee Rose Care as a resident
on February 10, 1993, and appellee Dr. Benny Green became her
attending physician on that date. Prior to her admission to Rose
Care, she had been prescribed a diuretic drug on a “take as
needed” basis. After her admission to Rose Care, Dr. Green
changed her medication order, requiring three scheduled doses of




ScarRLETT v. Rose CARE, INC.
674 Cite as 328 Ark. 672 (1997) [328

the diuretic drug per week, which were administered by employ-
ees of Rose Care.

On May 3, 1993, after receiving her scheduled dose of the
diuretic, Mrs. Perry became nauseated and began vomiting. She
continued to receive the scheduled doses through May 10, 1993.
Thereafter, she suffered from prolonged nausea and vomiting, and
became severely dehydrated. She died on June 12, 1993.

In 1994, Mrs. Scarlett contacted an attorney and was eventu-
ally appointed personal representative of her mother’s estate. She
also asked the attorney to investigate the events surrounding her
mother’s death. After the investigation, in June of 1994, she asked
the attorney how much time she had to bring a lawsuit against her
mother’s health care providers based on the events surrounding
her mother’s death.

Mrs. Scarlett’s attorney researched the law and advised her
that there was a two-year limitations period for medical malprac-
tice and a three-year limitations period for wrongful death. The
attorney further advised her that this court had decided that the
three-year period of the wrongful-death statute applied to cases of
medical negligence resulting in the death of the patient. Based on
this advice, she waited until June 11, 1996, to file her action.

Appellees filed a motion to dismiss, arguing that the limita-
tions period had run on the claim, as it was one for medical negli-
gence. The trial court granted the motion, relying upon our
decision in Hertlein v. St. Paul Fire & Marine Inc. Co., 323 Ark.
283, 914 S.W.2d 303 (1996), in which we held that the two-year
limitations period of Ark. Code Ann. § 16-114-203(a) applies to
suits for death resulting from a medical injury.

[1] Clearly, Mrs. Scarlett’s complaint stated a cause of
action for medical malpractice, as it asserted that appellant died as
a result of the treatment she received from Dr. Green and Rose
Care in administering the diuretic. In Bailey v. Rose Care, 307
Ark. 14, 817 S.W.2d 412 (1991), we said that a medical injury
takes place when the circumstances involve a professional service,
as opposed to a situation where there was merely a failure to
supervise the patient. Our case law is now clear that when a death
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results from a medical injury, a resulting lawsuit must be filed
within the two-year limitations period of the Medical Malpractice
Act.

[2] In Ruffins v. ER Arkansas, P.A., 313 Ark. 175, 853
S.W.2d 877 (1993), we noted that after Bailey, “the question of
whether a wrongful death resulting from medical injury was sub-
Ject to the period of limitations of the Medical Malpractice Act
was an open question.” Id. at 179, 853 S.W.2d at 877. We recog-
nized in Ruffins that the Medical Malpractice Act was enacted long
after the wrongful death statute was enacted, and that it expressly
states that it applies to all causes of action for medical injury and
that it supersedes any inconsistent provision of law. We have con-
sistently applied this reasoning in the cases following Ruffins. We
adhere to this position, and decline to overrule these cases.

[3] Alternatively, Mrs. Scarlett asks that we apply the doc-
trines of equitable estoppel to toll the statute of limitations. See
Pope County v. Friday, Eldredge & Clark, 313 Ark. 83, 852 S.W.2d
114 (1993); Kitchens v. Evans, 45 Ark. App. 19, 870 S.W.2d 767
(1994). In order to successfully assert the defense of equitable
estoppel, the following must be shown: (1) conduct by one party
who knows the facts and intends that his conduct be relied upon
by the second party; (2) the party relying on the first party’s con-
duct must be ignorant of the facts; (3) the party relying on the first
party’s conduct must do so to his detriment. Moore v. Moore, 21
Ark. App. 165, 731 S.W.2d 215 (1987); McEntire v. McEntire, 267
Ark. 169, 590 S.W.2d 241 (1979).

[4, 5] Mrs. Scarlett is unable to make such a showing. Her
argument is that she relied upon the advice of her attorney in
waiting to file the action under the three-year statute of limitations
of the Wrongful Death Act; therefore, the applicable statute
should be equitably tolled. However, it is well settled that the acts
of an attorney are equivalent to the acts of the client. Self v. Self,
319 Ark. 632, 893 S.W.2d 775 (1995). Absent fraud, a client is
bound, according to the ordinary rules of agency, by the acts of
her attorney within the scope of his authority, even if these acts
are negligent. Id. Mrs. Scarlett does not claim that her attorney
committed fraud, or even that he was negligent. Nevertheless,
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because his actions, as her agent, are equivalent to hers, she cannot
show that she detrimentally relied upon the actions of another

party.
We find no error, and affirm.

GLAZzE, ., concurring.

Arnorp CJ., and Brown, J., dissenting.

RoOBERT L. BROowN, Justice, dissenting. I dissent for the
reasons set out in my dissent in Morrison v. Jennings, 328 Ark. 278,
943 S.W.2d 559 (1997) (Brown, ]., dissenting).

ArNoLp, C]J., joins.




