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SPRINGDALE V. FLEMING. 

4-4091

Opinion delivered January 1.3, 1936. 
1. WATERS AND WATER COURSES-WATER SOURCE.-A city has power 

to acquire a water source. and an . easement over lands to lay 
water mains. 

2. SPECIFIC PERFORMANCE-MU TUALITY OF OBLIGATION.-A grantor 

held entitled -to specific performance of a contract whereby a 
city was to furnish him with free water su .pply in consideration 
of the conveyance of land upon which the water source was 
located and of . an easement over . land upon which to lay pipes, 
though the city's contract was nOt entered into according to 
law, where the city accepted . and retained the . benefits of the 

contract. - 

Appeal from Washington Chancery Court; Lee• 

Seamster, Chance]lor ; affirmed. 
Action by .M.. L. Fleming. against the city of Spring-

dale and others. Deered was for plaintiff and defend-
ants appealed.	- 

Ditty & Ditty; for appellant 
HIIMPHREYS, J. This is an .appeal from a decree of 

the 'chancery court of Washington COunty rendered on 
the 11th day of March; 1935, enforcing by mandatory in-
junction. a contract entered into between appellant and 
appellee on the 13th day of JulY, 1927, as amended .by 
the parties on the 19th day of . October, 1931. 

The substance of the contract was that appellee 
should 'convey a tract of land near the city of Spring-
dale to appellants, upon which there . was a .spring of 
four hundred gallons per minute capacity and to give an 
easement over an additional tract he owned to lay water 
mains or pipes, in consideration that appellant would pay 
him $150 cash and furnish him free water for domestic, 
ya.rd , sprinkling, and stock purposes at his home and at 
two other places on said lands. Pursuant to the con-
tract, the deed was e*ecuted, money paid, and about 
one and one-half miles of water pipe laid on said lands 
and put in use, and appellee was furnished free water 
until the summer of 1933, at which time appellant denied 
appellee's right to free water and disconnected the water 
supply from his properties for the alleged reason that he
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was abusing his free water privileges by using the water 
for commercial and irrigation purposes and also wast-
ing the water by allowing his hydrants to remain open 
continuously. The original contract was in writing, 
signed by the mayor and other officials of the scity 
well as appellee. The amendment to the contract was 
adopted by *resolution of the city council withont an 
"aye" and "nay" vote. 

Appellant contends for a reversal . of the decree be-
cause the contract was not made jn accordance with the 
provisions • of §, 7528 of Crawford & Moses' Digest, which 
is as folloWs: 

"On the passage of every by-law or ordinance, reso-
lution or order, to enter into a contract by any council 
of any *municipal corporation, the yeas and nays shall 
be• called and recorded, and to pass any by-law or ordi-
nance, resolution, or order, a.. concurrence of majority 
of the whale number • of meniberS elected to the 'council 
shall be required." 

The argument is made that the contract is void be-
cause of the failure to execute it in accordance with said 
section of the statute, and: that appellee cannot enforce 
its provisions.. It is also argued, that it is ultra vires.and 

• non-enforceable. The right of a city to 'acquire a water 
- source and an easement over lands to lay its water mains 
and pipes . is: not ultra. uir es. In the instant case it.is im-
material whether the..water supply and easement was 
acquired in conformity with . the statute • quoted above. 
The city cannot retain.the spring and easement and re-
fuse to pay the continuing .consideration therefor, which 
is the use of . free water by appellee. It may be that the 
contract can .be abrogated in a proper :proceeding be-
cause not executed in accordance with law,.but certainly 
the city cannot retain the benefits . under the contract and 
deny appellee the benefits flowing. to him thereunder. 

We have carefully read the decree of :the chancery ' 
court, and have concluded it correctly and definitely sets 
forth the rights of each party under the contract as long 
as it remains in force and",effect. 

The decree is affirthed.


