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STATE V. HUDSPETT-T. 

Cr. 3967


Opinion delivered December 9, 1935. 
.1. CRIMINAL LAW—ERROR CORAM NOBIS.—A writ of error coram nobis 

lies for the purpose of obtaining a review and correction of a 
judgment by the same court- which rendered, it, witit respect to 
some error of fact, not of law, affecting the validity and regu-
larity of the judgment. 

2. CRIMINAL LAW—ERROR CORAM NOBIS.—A writ of error corarn nobis 
generally does not lie where the facts on which it is based were 
known at the time of trial; but, if one is caused to enter a plea 
of guilty in a criminal case from fear or duress, he is entitled 
to the writ. 
CRIMINAL LAW—ERROR CORAM NOBIS.—An allegation in a petition 
for a writ of error coram nobis that defendant pleaded guilty 
because fearing mob violence held disproved by a former petition 
by which defendant asked leave to withdraw his plea of guilty 

• upon the ground that such plea was entered solely upon an agree-
ment with the prosecution that all other indictments against him-
self and his friends should be dismissed if he pleaded guilty, and 
that if his plea of guilty was withdrawn he was ready to go to 

• trial. 
4. CRIMINAL Lavv—ERROR CORAM NOBIS.—Where, a judgment has been 

affirmed by this court, the permission of the Supreme Court 
should be obtained before applying to the trial court for a writ of 
error coram nobis. 

5. CRIMINAL LAW—ERROR CORAM NOBIS.—The legal sufficiency of evi-
dence to justify the trial court in setting aside a conviction on 

• error coram nolris is a question of law on which the trial court's 
finding is not binding on the Supreme Court. 

6. CRIMINAL LAW—MODE OF REVIEW.—If appeal does not lie from an 
order setting aside a judgment of conviction on application for a 
writ of error coram nobis in a case where the entire record is
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• brought up, the Supreme Court will treat the case as if brought 
. up on certiorari. 

• ' Appeal . from Boone 'Circuit Court ; 
Special Judge; reversed. 

• Carl E. Bailey, Attorney General, and Guy E. Wil-
liams, Assistant, for appellant. 

John L. Carter, Sam Rorex-and Eiiward II. Coulter, 
for appellee. 

MEHAFFY, J. The appellee was indicted January 15, 
1932, for receiving deposits into an insolvent bank. On 
April 30, 1932, he made bond in the sum of $750 for his 
appearance in court. On Jilly 18, 1932, he filed motion 
for a change of venue. This motion was overruled by the 
court. On July '18, 1932, Appellee entered his plea of 
guilty, and it was ordered and adjudged.by "the court that 
the cause be continued until the January term of court, 
1933„ for sentence and judgment. 

On July 17, 1933, appellee filed the following . motion : 
"Conies the defendant; A. T. Hudspeth, And fespect-

fully represents to the court : 
"That at the January, 1932,- term of the circuit 

court*of this county an indictment was retUrned against 
him in the abOve-ehtitled cause, said indictment . was re-
turned, being . No. 7; that .at the same.term . said court 
an indictment was returned against him, No. 13, charging 
him with the crithe of einbeZzlement-of money from said 
Citizens' Bank & TruSt CoMpany; that afthe same 'term 
of said court , an indictment was returned .against him, No. 
16, charging him with the crime of embezzlement of 
funds of J. H. Fowler ; that at the same term of said.court 
an indictment was returned against this defendant's son, 
W. A. Hudspeth, charging him with the crime of receiv-
ing deposits in - the 'People's Saving Bank -of Harrison, 
Ark., knowing said institution to be in an insolvent condi-
tion, and a similar indictment was returned against G. C. 
Coffman, charging him with the crime of receiving de-
posits in said People SaVing Bank, knowing said institu-
tion to be in an insolvent condition; that similar indict-
ments were returned against G. C. Alexander, Dan 
•Holmes and T. E. Milburn, officers of the said -Citizens'
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Bank & Trust Company 'of 'Harrison, Arkansas, charging 
them . with receiving deposits and assenting to the receipt 
of deposits in said Citizens' Bank & Trust Company, 
knowing said institution to be in an insolvent condition; 
that -all of said indictments were pending hi the Boone 
Circuit Court at the July, 1932,-term of said court ; that 
at the same time an indictment was pending in the circuit 
court of Searcy County, .Arkansas, against A. A. Huds-
peth, charging him with the crime in connection with the 
failure of the Firat State Bank of Marshall, Arkansas, 
and that at said time it was contemplated that efforts to 
secure indictments against this defendant and-other per-
sons theretofore associated with him and in shis employ-
ment. in various banks in this judicial district would be 
made, this defendant having been the chief officer. and 
managerial head of . eleven banks in , this judicial district, 
all of which had theretofore been declared insolvent. 

"That at the said July, 1932, term of the Boone Cir-
cuit Court this defendant filed a motion for a change of 
venue in the causes pending:against him, which motion 
was supported by the affidavits of W. T. R,aley, S. D. 
Jones, A. H. Boyd, W. H. Watkins, Ralph Jefferson, W. 
E. Halbrook and W. .14. Pettit; re-Ratable citizens' of this 
county,'. to _the • effeot that the citizenship of thiS county 
was so prejudiced against this defendant that he could not 
obtain a fair and impartial trial ,here ; that said motion 
was overruled by the court and exceptions' Saved to Said 
action by the defendant on the .	 day of July, 1932 ; that

said cause was set for trial the following day to be called 
at 8 o'clock A. NI: ; that, prior to the calling of said . cause as 
above stated, this defendant was approached by officers 
of the court and those interested in the prosecution for 'a 
compromise of all of said cases, and that the following 
agreement was finally arrived at and entered into by 
and between the court and the prosecuting attorney and 
.the defendant and his attorneys, to-wit: 

"That all the above-mentioned indictments, except 
the indictments in this cause referred to herein as No. 7, 
should be dismissed against all of defendants upon _de-
fendants pAying the costs in each action, including a
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prosecuting attorney's fee of $25 in each ease ; that no 
further indictments or prosecutions would be instigated 
against any of the officers or employees of any of said 
above-mentioned institutions in this judicial district ; that 
this defendant would enter his plea of guilty in this par-
ticular cause, which plea was at said time entered; that 
he should receive a sentence in the penitentiary of this 
State of the term of one year, and that, prior to the pro-
nouncement of said sentence and judgment of the court, 
all the above-mentioned cases should be dismissed, and 
that at this defendant's own option he might receive his 
sentence at the October, 1932, adjourned term of this 
court, which it was then contemplated would be held, or 
defendant might elect to receive his sentence at the Janu-
ary, 1933, term of this court, or, at defendant's election 
and option, the pronouncement of said sentence would be 
deferred until the July, 1933, term of-this court ; that all 
of said agreements on the part of the officials of the court 
and those interested in the prosecution were conditions 
precedent to the entering of said plea of guilty and were 
to be performed prior to the pronouncement of sentence 
and judgment upon said defendant. 

" That at the January, 1933, term of said court this 
court, in an open statement to a reporter of the Harrison 
Daily Times, a newspaper published at Harrison, Boone 
County, Arkansas, and - having a general circulation, 
therein indicated that the court did not intend to abide by 
certain portions of that agreement as hereinhefore- set 
out, which statement• was in substance as follows : 

" 'That he (Judge-Koone) would leave the cause up 
to Hudspeth either to present himself at the present ses-
sion and accept sentence of a. year in the penitentiary, or 
delay until the July term of court and be sentenced to 
ten years.' 

"That said agreements, on the part of the officials of 
the court and the prosecution, have not been performed, 
and that further indictments have been procured by the 
prosecution and court officials, and are now pending 
against this defendant and other officials connected with 
said . banking institutions ; that the court and the prose-
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cuting attorney, in public and private statements, have 
indicated that theY do not intend to perform said agree-
ment in the future. 

"That therefore this defendant desires to withdraw 
his said conditional plea of guilty and to enter his plea 
of 'not guilty' to this cause; that he is innocent of the 
charge herein and entered said plea of guilty solely for 
the purpose of protecting his friends and former busi-
ness employees and associates, as • well as himself, from 
further trouble or prosecutions in connection with said 
bank failures. 

"That he is entitled to withdraw said conditional 
plea of guilty because, (1) said plea was conditional as 
hereinbefore set out, and (2) tbe said agreement on the 
part of the court officials and the prosecution has not been 
performed or kept. 

" -Wherefore defendant prays that he be permitted to 
withdraw his conditional plea of guilty herein and enter 
his plea of not guilty to this charge, and that he be 
granted leave to adduce testimony in support of this 
Motion." 

On July 1.8, 1933, appellee filed a motion to disqualify 
the presiding judge. Evidence wa.s heard on this motion, 
and the motion was overruled. The court then overruled 
appellee's motion to withdraw his plea of guilty, and sen-
tenced him for three years in the penitentiary. The ap-
pellee filed his motion for a. neW trial, which was over-
ruled, and an appeal was prosecuted to this court. 

The case was decided by this court on December 4, 
1.933, and is reported as Hudspeth v. StatC, 188 Ark. 323, 
67 S. W. (2d) 191. 

On February 4, 1935, appellee filed in the Boone Cir-
cuit Court a petition for a. writ of error coram nobis. In 
the petition he made a. lengthy statement about the finan-
cial condition of tbe country and about the condition of 
banks, and alleged his indictment, and motion for change 
of venue, and the agreement that he claimed to have had 
with the officers, and stated, among other things, 'that he 

,was convinced that his life would be in danger if he pro-
ceeded to trial, and entered a plea of guilty, and that he
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would not otherwise have entered such a plea ; that upon 
entering . his plea, the cause was continued for the term 
without the pronouncement of sentence; that he there-
after filed his petition asking that the . judgment of con-
viction be set aside, and that he be permitted to go on trial 
in .the case on its merits ; that his petition was overruled 
and sentence. passed on him condemning him to serve 
three years in the penitentiary ; that an appeal was taken, 
and that the judgment was modified by the Supreme 
Court by reducing the penalty to one year ; that he had 
been denied his constitutional rights ; that, preliminary 
steps for perfecting his review before the United States 
Supreme Court were taken, but that said action had been 
abandoned; .that, because of the high state of feeling 
against him, he was prevented from producing the , facts, 
and he asked for the writ of error coram nobis, and for.a 
record.of the .proceedings in the case, and tbat said judg-
ment- be set aside. - 

The .court made an order directing the issuance of the 
writ and directing the clerk to certify and bring forth the 
record, proceedings and judgment in the cause of the 
State of Arkansas against appellee. .Then -on February 
4th the court iSsued an order to the clerk directing him to 
certify and bring into . court the' record of the - proceed-
ings and the judgment in this cause made and entered in 
said court on July 18, 1933.	 • 
. The prosecuting attorney filed A response to the peti-

tion for a writ of error corany nobis. The appellee's attor-
ney then filed an assignment of error. Judge Holt was 
prosecuting attorney at the time appellee was convicted, 
and is how the 'regular circuit judge, aild was at the tithe 
this petition was filed. He certified his disqualification, 
and the Honorable W. T. Mills was selected as special 
judge to trfthe cage. 

A'writ Of 'error corant nobis lies for the purpose of 
obtaining 'a revieW and correction of a judgment by the 
same court which rendered • it, with respect to some error 
of fact; not .of law, affecting the validity and regularity 
of the judgment. 34 C. J. 390. 

The appellee brings petition for this writ and alleges 
that his plea of guilty was entered because of threats of
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violence against him and to save himself from mob 
violence. 

It is •first contended by the appellant that the writ of 
error coram nobis does not lie where the *facts were 
known at the time of the trial. This is generally:true, but, 
if he entered bis plea of guilty because he feared mob 
violence, as he claims in this case, he could, not have 
entei;ed the plea of guilty because of threatened violence 
'unless he did know of it. If one is caused to enter a plea 
of guilty in a criminal case from fear or duress, he is 
entitled to the writ, but he is not entitled to the .writ to 
correct any error at law, but only error as to the facts. 
It appears that he was indicted and afterwards' made 
bond and entered his Plea of guilty six months after the 
indictment, and about three months after his arrest. After 
the plea of s guilty was entered, he filed an application to 
be' perthitted to withdraw his plea of guilty and enter a 
plea of not guilty, and have his trial. There Was not a 
word in his application about threats or violence of any 
kind; and his petition conclusively shows that he entered 
the plea of guilty, not because he feared violence, not be-
cause of any threats; but, as he stated in hiS application 
'to withdraw his* plea of guilty, 'said plea of guilty was 
entered solely for the purpose of protecting his friends 
and former business employees and associates, as well as 
himself. This petition by. him was sworn to, and he testi-
fied that he had made an agreement with the officers of the 
court to enter a plea of guilty to one indictment, and that 
the other indictments against himself and friends•should 
be dismissed. He alleged that the agreement was that he 
was to be sentenced to one year in the penitentiary. He 
knew at the time he made the application all the fads 
that be now knows, and: he could have.made them known 
to the court, and it was his. duty to do so if he desired to 
urge them as a reason for setting aside the judgment on 
lds plea of guilty. The-court overruled his motion to set 
aside the judgment after hearing the evidence, and he 
prosecuted an appeal to this court, and the 'judgment of' 
the Boone Circuit Court was affirmed. All of .his state-
ments and his- Conduct show beyond queStion that he did
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not enter the plea of guilty because he feared mob vio-
lence. He not only swore himself that he did not, but he 
asked the court to set aside. the plea and permit him to 
go to trial. He was ready and willing to go to trial. He 
would not have been if he feared mob violence as he now 
-claims. The trial court in this case directed the clerk to 
bring all the proceedings of the former case into court 
and - the transcript of those proceedings showed beyond 
dispute that he claimed that the plea of guilty was entered 
solely because he wanted to protect himself and friends, 
and not because he feared mob violence. If mob violence 
had had anything to do with his entering the plea of 
guilty, he should have made that plea at the time he asked 
the court to permit him to withdraw his plea of guilty. 

"The writ will not lie where the party complaining 
knew the fact complained of at the time of or before the 
trial, or by the exercise of reasonable diligence might 
have known, or is otherwise guilty of negligence in the 
matter. The court will not consider any facts which might 
have been presented to the court on the trial of the 
cause." 34 C. J. 394. 

His claim of mob violence and fear for his safety are 
disproVed in bis sworn application and in his request for 
a trial. 

It is next contended by the appellant that a writ of 
error coram nobis does not lie after appeal. Appellee 
calls attention to a number of cases, but they do not de-
cide the question outright. However, numbers of cases 
have come to this court after the judgment was affirmed 
here, and this court has heard and decided such cases, 
thereby tacitly approving the rule that the writ will lie 
after the judgment is affirmed in this court. The authori-
ties are in conflict on this question, some courts holding 
that, where a criminal case has been appealed and affirmed 
by the Supreme Court, a writ of error coram nobis can-
not be filed in the trial court until application is made in 
the Supreme Court for leave to file the petition; but that 
rule has never been adopted by this court. Hydrick v. 
State, 103 Ark. 4, 145 S. W. 542; Adler v. State, 35 Ark. 
517 ; Sease v. State, 157 Ark. 217, 247 S. W. 1036 ; Kelley
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v. State, 156 Ark. 188, 246 S. W. 4 ; Beard v. State, 81 
Ark. 515, 99 S. W. 837. We think, however,, that the bet-
ter rule is that, when a judgment has been affirmed by 
this court, no application for the writ of error coram 
nobis may be made to ale trial court without permission 
to make such application has been given by this court, and 
hereafter this rule will be enforced. 

It is contended by the appellee that setting aside the 
judgment of conviction is not appealable. The cases cited 
in support of this contention have no application here. 
In cases of this character the legal sufficiency of the evi-
denCe to justify the court in setting aside the judgment 
is a question of law, and we have Many times decided that 
on questions of this 'sort, the finding of the trial court is 
not binding on this court like the verdict of a jury. If 
the setting aside of a judgment, as in this case, was not 
appealable, a trial court could set aside the judgment of 
this court where the overwhelming weight of evidence 
was against: his finding, if there was any substantial evi-
dence to support his finding. St. L. I. M. & S. Ry. Co. v. 
Colman, 97 Ark. 438, 135 S. W. 338 ; Catlett v. Ry. Co., 
57 Ark. 461, 21 S. W. 1062. 
• Moreover, if the case were not appealable, this court 

has held in cases like this that; where the record is all 
here, we will treat it as if here on certiorari. It is unneces-
sary to decide whether appeal was proper, for in any 
event we have the entire record before us, and will treat it 
as if here on certiorari Kelley v. State, 156 Ark. 188,•
246 S. W. 4. 

It is next contended by the appellee that the undis-
puted facts of the case at bar would support no other 
judgment than the one rendered by the trial court. We 
do not agree with this contention of appellee: The facts 
are, as shown by the record, that after the indictment in 
January, 1932, appellant was at liberty without bond for 
about three months. He then surrendered and made bond, 
and was at Harrison often from that time on. _He entered 
bis plea of guilty six Months after the indictment. After 
his plea was entered, he then filed the motion above set 
out, asking to be permitted to withdraw his plea of guilty
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and . have a trial. This motion•was denied, appeal taken 
to this court, and the judgment of the lower court af-
firined on December 4, 1933. During all this time he was 
at liberty and does not claim that any one ever molested 
hini or offered any violence at all: The record also shows 
that six months.after the indictment he filed a motion, to 
which he made affidavit, that the sole ground for his plea 
of guilty was the protection of himself and friends and 
the agreement that he had with the officers of the court. 
He contended that the officers violated their agreement 
in refusing to dismiss all the cases against him and his 
friends except this one case. This was diSputed ) and this. 
question of:fact was , tried, and the verdict was against 
him. He appealed to this court, where the judgment was 
affirmed. There were other indictments against him, as 
shoWn hy the record, indictments against his son, and 
against other persons who had been his employees, and 
his testithony was to the effect that it Was .to get these•
indictments dismissed that he . pleaded guilty. There were. 
a number of charges dismissed, it being-contended by the, 
Officers that they did not agree to dismiss , any -charges 
in the other counties. We therefore think that, when the 
whole evidence is considered, if shows that . the fear of vio-
lence had nothing to do with his plea of guilty, - and that 
the trial 'court erred in setting aside the judgment.. 

The judgment of the trial court is therefore reversed, 
and the cause iS dismissed.-


