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Opnnon delivered Decembel 9, 193o

1. STATUTES——PROSPECTIVE OPERATION. ——Statutes should be construed
as havmg prospective operation only, unless it is deﬁmtely ex-
pressed or necessarily implied therein that. they are to have a

. retroactive effect. : ‘

2. JURY—SERVICE OF. JURY COMMISSIONERS —Under Acts 1933 No.
. 161, prov1dmg that after passage of the act “no cxtlzen “shall be
) ehglble to serve as jury commlssxonel oftener than one term

.. every four years,” ‘has no- reference to service as jury commls—
sioner prior to the passage of the. act. Lo

3, APPEAL AND ERROR—NECESSITY OF MOTION FOR.NEW TRIAL. —Enor~
in giving-an instruction not made a ground of ‘the motion for new
trial will not be considered on appeal .

4. MASTER AND SERVANT—NEGLIGENCE OF FELLOW-SERVANT.—Evi-
dence in an action against an employer and a-fellow-servant, tend-

. ing.to establish that the fellow-servant.was negligent in causing
a large block of ice to fall on plamtxﬁ”s back, held to sustain a
_finding 'of negligence causing mJurv to plalntlﬁ'

: CORPORATIONS—SERVICE OF: PROCESS--In an action against a cor-
poration ‘and its employee, where the evidence was admitted. to
;" +.be sufficient to establish that the corporation and employee were
joint-tortfeasors, service on the .employee in.the county of his
residence and on the emplove1 s des1gnated agent m another

" county keld sufficient: s
. .DAMAGES—AMOUNT AWARDED.—An award of $30,000" to a 29-yedr-
- old, man who had been strong.and healthy with-an expectancy of
36 .years, and had been earning $250 per month, who became a
-physical wreck as result of an injury, suﬂ'ermg gleat pain, held,
not excesswe

Appedl f10m Clalk Lucmt Comt Deau‘e) Bush,
J udoe affirmed., :

Act10n by D. A St1 oope agamst the Ameucan Re--
frigerator..Company and another.. Judgment for .plam-
tlff and defendants appeal. :

R..E. Wiley, Fletcher. ZlIcElhmmon and Henry, Don—
ham, for, appellants. .., .

Pace & Davis, J. H. Looloadoo and Tom W Cam;p-
bell, for appellee. ;

Humpareys, J. This is an dppeal from a ]udgment
for $30,000 rendered in favor of appellee against appel-
lants in the ecircuit court of Clark :County .on ‘account-of’
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an injury: received by him on July 29, 1934, through the
alleged negligence of appellants in allowing a piece of ice
to fall from a loading dock or platform, that struck him
on the back.while he was on: the ground below inspecting
and unchoking a drain pipe of a 1ef110e1 ator car that was
bemo iced. by employees of the American Refrigerator
Transit Company at Gurdon.

Appellant Tate was served with summons’in Clark
County, where he resided, and the American Refrigérator
Transit Company was served with summons by deliver-
ing a copy thereof to its designated agent for service in
Pulaski County. The American Refrigerator Transit
Company filed a” motion to quash the service upon if,
which was overruled by the court over its objection and
exception, and its rights thereunder, if any, were prop-
erly saved thr ouvhout the trial. - :

An answer was filed by appellants, denymﬂ' the ma-
terial allegations of the complaint,

. When the case was called for tr 1a1 appellants ﬁled a
motion to quash the panel of the petit jury, alleging that
one ‘of ‘the jury commissioners which selected fhe petit
jury had served in that capacity within four yeatrs and
was ineligible under act 161 of the Acts of 1933 to again
~ serve. . It was.also- alleged.in the motion that the three
jury commissioners had selected; upon the panel, naming
them, sevéral” persons ‘who had served upon petit and
grand juries within the past two years and were ineligible
undel said act to again serve. The court excused from
the -panel thbée‘-pérsb‘ns -who had served on grand and
petit juries within two years previous and overruled the
motion of appellants "to quash- the entire panel, to
which latter action of the LOUIt appellants obJected and
excepted. oo e

‘Appellants first contend that the judgment should be
reversed because the trial court erred in overruling the
motion to.quash the entire panel of.petit jurors. It is
argued in support of this contention that one of the com-
missioners who had assisted in the selection of the panel
had previously served in this. capacity within four years
prior thereto, and that, under the provisions of act 161
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of the Acts of 1933 he was ineligible.to serve as a jary

commissioney within four:years f1 om the date of his pre-

vious service. This, depends on \_vhethel the act relates

to the service of a commissioner prior to its passage or

whether to his.service in that capacity after its «passage

The language of the act.is as follows: = = - g
- “From and after the passage of this act, no 01t1zen
of thls State shall be eligible to serve as a jury commis-
sioner oftener than one term every four years.’’ - '
The general rule is that. statutes should be constlued
as havmof plospectwe opelatlon onlv, unless- it ‘is dehf—
nitely” explessed of cleally and necessarily ' 1mphed m
such statutes that’ they are to have’ 1etroact1ve effect.
Fayettemlle Bml(lmq & Loan Assocmtwn V.. Bolm, 63'
Ak 576, 40 S. 'W. 710 Black V. Specml School Dzstmat
No. 2, 116 Ark. 472 113 S. W. 846- 1104: Dula,ney v. Con-
tmental Life Insior ance Co., 185 Ark. 017 47 8. W.'(2d)
1082 Laceﬁeld V. Tajlm 180 Ark 648, 48 S. Ww. (7d) 832.
.. There,is no lanouaoe or clear and- necessaly 1mphca—_
tion in act 161 of the Acts of 1933 supporting;the con-
structlon that the Lemslatule intended for it te operate
1etrospec’r1vely The lanO'uaOe used is clea1 and unam-,
biguous that a citizen shall ‘be dlsquahﬁed f1 om- selvm(’i
as a jury.commissioner oftene1 than.once every four years
after the passaGe of the act. The undisputed evidence
shows that the jury commlssmnel in question in.the in-
stant case never serv ed in that capacity aftel the passage
of the act untll he abs1s’red in the selectwn of this par:
ticular pancl of petlt jurors. .. The trial comt did. notrery,
in overluhng appellants mot10n to quash -the entne
panel.
Appellants ne\t eonteud f01 a rever sal of the Jud(’—
ment. because the trial cou1t ened in giving appellee s.re-
quested instructions Nos. l and 6, and in 1efus1ng to give:
appellants’ requested 1nst1uct10ns Nos. 2and 3. A
.The. giving of instruction No..6 was not made a
oxound of the motion for.a new- trial, and the alleged.
error.in giving same cannot he cons1dered on this appeal..
Appellants argue that it was error to give appellee’s re-
quested instruetion No, 1.and to refuse to. give appellants’.
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réequested instructions Nos 2 and 3 because no evidence
was adduced to support a finding of negligence on the
pait of Raymond Tate, who was appellee’s co- employee”
and who was sued jointly with the American Refrigerator
Transit Company, their employer, for negligently caus-
ing the injury inflicted upon appellee. The evidence ad-
duceéd, stated:in the most favorable light to. appellee, in
substance, (adopting, in part appellee S - statement of
facts) is ds follows:. \ :

The appellee, who was in the’ employ of appellant
Ame1 ican Refrigerator Transit Company on the night of
the 29th of July, 1934, with a crew of seven o'rher men,
engaoed in re-icing a refrlo'elatm car at Gurdon, was
injured, The car was bemg re-iced at a loading dock or
platform at the Junctlon of the Womble Branch Line with
the main line of the Missouri Pacific Railroad. . The’ load-
ing dock was biilt for the, ,purpose of . re-icing cars, and
was about 250 feet long from north to south and was
about thirty feet wide. 'Thé railroad tracks ran on either
side of the dock The dock on the east side was about
17 feet high, the platform of the dock being about even
with the top of the refrlgeratm car standing on the track,
making it convenient to put ice in the top of the ear from
the’ platform of the dock. In the roof of the car there
were four holes to receive the ice, two at_each end of the
car. Over these holes there were lids that were opened
when the car was to be re-iced. On'the west' side of the
dock, the railroad tracks were built up so. that the doors’
of the refrigerator cars carrymg ice were even with the
platform. The ice in these cars came in blocks weighing
300 pounds each. When this ice was removed to the’ plat-
form, the 300-pound blocks were cut into three 100-pound
blocks by the crew, to enable thern to more easily put the
ice into the refrigerator-car. Between the top of the re-
frigerator car and the top of the platform there was a
space about 16 inches in width. The method adopted to
put the ice in the refrigerator cars was by using plke'
poles to push the ice across the platform and by giving
it-enough momentum to cause the ice to leap over the
space between the’ platform and the car and go into the
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hole in the top of the car. The pike poles were of wood,
four or five fect long, with a metal pike in the end of
them, the end being inserted in the ice while pushing it.
There are four drain pipes near the corners of the refrig-
erator car, and these pipes are used to drain.the water out
of the car made by the melting ice, and frequently these
pipes become stopped.up or clogged, and it is then neces-
sary to open them up.” On the night of the injury there
was only one car to be re-iced. This car was brought in
on the Womble branch, and the dock crew, while waiting
for it to arrive, were engaged .in taking the ice out of
the cars’and cutting the samé into smaller blocks. When
the car was seen approaching, Mr, Kinman, the foreman
of the gang, directed appellee, Stroope, to go down and
examine the drainpipes of the car and open up any- of
them that might need it. This instriction to appellec 'was
given 'in the presence-of -appellant Tate and the other
members of ‘the crew, and’ they all saw him go ‘below to
bérform this task. It had been the rule, promulgated by
the foreman of the crew, and universally observed'in the
past, that no-ice ‘should be moved from‘thé platform to
the car while dny one was'below inspecting the drain
pipes, and appellant Tate testified that he knew this to
be the.rule. The drain’ pipes were-located: directly be-
neath the hole where the ice was put in the top of. the car.
While appellee Stroope was at the northwest corner of
the car, bent over and engaged in inspecting the drain
pipe, appellant Tate. attempted to move a piece- of ice
from the platform to the car, and in so-doing broke the
ice in two pieces, and one piece weighing between 25 and
50 pounds fell a distance of about 17 feet, striking appel-
lee in the back and-injuring him.so that he will be's per-
manent: cripple.. The block ‘of ice that Tate was trying to
put across the open space'vbet‘we_eenj'the dock and car was
lying about three feet from the edge of the platfori, and,
in order to give it enough momentum to make it clear the
space between the platform and.the car, he struck the ice
too hard with his pike pole and broke it in two pieces, one
piece of ice going into the hole in the car and the other
piece falling below and striking appellee. .He_.could and
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should have moved the piecé of ice back on the platform
far enough so that he could have given it sufficient mo-
rientum to cause it to go from the platform into the hole
in the car without str 1k1ng it too hard with his pike pole
in an effort to put it over from- where it was lylng thlnn
tlnee feet of the edge of the platfmm

" 'The ev1dence thus summarized was sufﬁcwnt to war-
rant the “jury in finding that Tate was ne«ﬂwent in mov-
ing thé ice while appellee was on the ground 1nspect1n°'
and tinchioking the drain plpes as well as in the manner
he handled the ice when he attempted to put it’'in the car.

Smce leal ned counsel f01 flppellants -admit that thele
is sufﬁment evidence in the record to establish liability
against the American Refrigerator Transit Company, and
since, the 1e001d dlscloses ample ev1dence to sustain the
ﬁndmo of the _jury that Tate was a JOlllt tort-feasor with
it, the service-upon. the Amencdn Refuo’eratm Tlallslt
Company in, Pula.skl County was. oood S0 the trial coult

......

ven in submlttlnfr the 1ssue of whethe1 Tate was nfmltv of
neOhO'ence causing ‘the injury to appellee ‘

The next-and last contention of appellants for a
reversal. of -the judgment is that the judgment is exces-
sive. At.the time of the injury, appellee was 29 years of
age, strong and healthy, with an expectancy of 36 years,
and..had been earning $250 a month continuously for
eight years. According to the testimony introduced by ap-
pellee; which the jury accepted as-true, appellee is'a com-
plete. physical wreck as a result of the injury, and is con-
tinuing to ‘grow worse- instead of. better. 'His -suffering
was. intense from and. after the injury for a long. period
of time. :In view of his helplessness and the pain-he has
suffered, we are of . opinion that the ;]udo"ment is not
excessive.

No error appeann the Jud(rment is affirmed.

Mr. Justices \ICHA\IFA and Baker chssent as to the
construction of the act, and Mr. J ustlce SMITH is of opin-
ion the verdict is excessive. o v




