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MorrIiSON v. STATE.
Crim. 3934
Opinion delivered September 23, 1935.

1. LOTTERIES—SELLING TICKETS.—Evidence held sufficient to sustain
a conviction of selling lottery tickets, under Crawford & Moses’
Digest, § 2668.

2. CRIMINAL LAW—VOLUNTARY CONFESSIONS.—Testimony of the
mayor and a detective that the defendants appeared before them
and made statements admitting their guilt held admissible where -
it appears that the statements were ‘made voluntarily.

3. CRIMINAL LAW-—ADMISSIBILITY OF CONFESSION.—Declarations of
an accused against his interest are competent, and it is not re-

- quired that it be first: shown that the declarations were freely
and voluntarily made. -

4. WITNESSES—IMPEACHMENT——-Ordmarlly it is not proper to ask
a witness on cross-exammatlon whether he has been arrested f01
commission of a c¢rime.

5. CRIMINAL LAW—HARMLESS ERROR.—In a prosecution for dispos-.
ing of lottery tlckets, the ruling of the court requiring defendant,
when testifying, to answe1 how many times he had been arrested
keld tiot reversible error, where the witness ‘explained that his’
previous arrests had no relation to the offense charged and the
cases were dismissed without a trxal

Appeal from Pulaski Circuit . Coult First D1v1s10n,
Abner McGehee, Judge ; affirmed.
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SMITH J. Appellants were convicted of violating
. § 2668, Crawford & Moses’ Digest, and have appealed.
This sectlon of the statute prov1des that any person who
shall sell, vend, or otherwise dispose of any lottery ticket,
gift concert tlcket or like device, shall, on convmtlon
thereof, be fined in any sum not less than fifty dollars
nor more :than five hundred dollars. - :
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'.Ihere is-no question about the guilt of appellants if
the testimony of a former mayor of the city and the
chief of detectives of the city police department is to e
credited. The chief of detectives testified that he kept
noticing every afterrioon that an automobile loaded with
negro men drove over the Bloadway Bridge from the
city of Little Rock tothe city of North thtle Rock,
and about an hour later the automiobile would return
with thie same passengers. The witness stopped the car
on one of these trips, and foud that it contained all the
paraphernalia used in the operation of a lottery known as
the policy racket, except only the balls used in drawmfr
- the numbers. The witness described how th1s lottery or
1acket was conducted.

' The witness arrested: five negro men, and héld them
n custody “until the following morning, When appellant
MorTrison 'called and demanded the release of the men
and of his ‘car in which the men were riding when ar-
rested. He: stated that these negroes were sellmo lot-
tery tickets for h1m and he demanded their release upon
the g'round that negroes employed by John Hardiii, who
was’ his ‘competitor in thé pohcy racket, had not been
arrested or distiurbed. Morrison 'stated to ‘the chief of
detectives that if his men were not released hé would g0
to the mayor and have the chief discharged.

' The defendant Neely' admitted to the chief that he
- was engaged in selhno lottery tlckets for hlS codefendant
Morrison. -

The ex-mayor testified that’ Morrison ‘came to him
about’ having his employees released, and, in the course
of the conversation, stated that'he was beitig persecuited,
in that his employees were’ arvested Whlle those of his
competitor were not disturbed.

The recital of this test1mony disposes of the conten-
tion that the ev1dence Was 1nsuﬁi01ent to support the
conviction,
© It is insisted that the- testlmony of the mayor and
chief of detectives should be disregarded, because 16
showing was made that the alleged’ confessmns were free’
and voluntary. "Both Morrison and Neely denled maklng
any admission of- gullt o e ‘
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We think the testimony was competent. If the con-
fessions were .made, they were free and voluntary; in
fact, Morrison sought the interview with both the mayor
and the chief of detectives.

- It is, of course, competent to prove the declarations
of an accused against his interest, and it is not required
that it be, first shown that the declalatlons were freely
and voluntarlly made.

In the case of Dawvis v. State, 182 Ark. 130 30 S. W.
(2d) 830, it was said: ““The practice in such cases has
been deﬁned in numerous decisions of this court. It is
to this effect.. When testimony in the nature of a con-
fession is offeled the accused has the right to object to .
its admission, upon the ground that the alleged confes-
sion was not. voluntanly made, in which event the trial
court should hear testimony as to the circumstances un-
der .which the alleged confession was made, and.should
exclude the confession if it was not voluntanly made. If
the testimony is conflicting on that question, .the jury
should be told to disregard the alleged confession unless
they found that-it was, in fact, voluntarily made; but, if
it appealed to have been" voluntanly made, to cons1de1
if in connection with all the other evidence in the case.’

.No suggestion was made, when the testimony. as to
the admissions was offered, that they were not freely
made, and the court was not therefore required to hear
testlmony on that issue.

It was also said in the Davis case, supm that state-
ments in the nature of a confession are not to be excluded
for the reason only that they were made to an officer
having . the accused in custody, and, when voluntarily
made the officer may testlfy what they were.

The only question in the case which gwes us any
concern is the ruling of the court in requiring the de-
fendant, Morrison, when testifying in his own behalf, to
answer how many times he had been arrested.

In the case of Kennedy v. Quinn, 166 Ark. 516, 966
S. W. 462, it was said: ‘“We have frequently and re-
cently decided that a witness cannot be interrogated on
his cross-examination for purpose. of impeachment con-
cerning indictments or mere accusations of, crime.. He
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‘may be asked if he was guilty or was convicted, hut he
cannot be asked if he was indicted or accused.”’ (Citing
cases.)

It is theletme not proper, mdmarlly, to ask a wit-
ness, on his cross-examination, whether he has been
arrested for the commission of a crime. Such a ques-
tion was held, however, not to be error in the case of
Smath v. Stwte 183 Ark 100, 34 S. W. (2d) 1083. But
1n that case hmne brew, an intoxicating liquor, was found
in the home of appeudut who denied having made it.
The State was attempting to show that the accused was
in that business, and that having the brew in his pos-
session was a palt of the busmess in which the accused
was engaged, and it was there held that it was not in-
competent to show that the home where the liquor was
found had been raided a number of times by officers and
the accused arrested duung these raids. The admis-
ston of this testimony in that case, which was introduced
to show a course of conduct, must be regarded, however,
as an exception to the general rule that ‘a witness should
not be asked, on hlS cross-examination, if he had been
accused or arrested

While we ’rhmk this testimony was not competent
in the instant case, we do not think its admission was-
error calling for the reversal of the judgment. The wit-
ness explained fully that, while he had been twice ar-
rested, neither arrest had any relation to the offense
chaloed in the indictment. He stated that both arrests
were unjust, and that both were dismissed without a
trial. His answer to these collateral questions was, of
course, conclusive of that inquiry.

- There appears-to have beén no preJudlch error, and
the ]udtrment will therefore be afﬁ1 med It isso- ordered
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