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Coca-Cora Borruing CoMPaxy oF ARKaNsas v. Eupy.
4-4069
Opinion delivered December 9, 1935.

1. TRIAL—IMPROPER ARGUMENT.—A remark by plaintiff’s counsel to
the effect that the jury should “be careful in weighing and con-
sidering the testimony . in this case, because when you go up
against these powerful corporations you have a hard fight,” held
not réversible error, where the trial court promptly instructed
the jury not to consider the remark.

2. NEW TRIAL—NEWLY-DISCOVERED EVIDENCE.—A new f{rial for newly-
discovered evidence of a material nature will not be denied for
want of dlhgence where each of the parties made every effort -

"to procure the attendance of an important witness and were
unable to locate her until after the trial.

3. .NEW TRIAL—NEWLY-DISCOVERED EVIDENCE.—In an action for in-
juries alleged to have been sustained in drinking a bottle of
Coca-Cola, testimony of a witness found after the trial, produced
on the hearing of a motion for new trial, to the effect that plain-
tiff placed a spider in the bottle and feigned illness h,el'd' to au-
thorize a new trial, under Crawfmd & Moses’ Digest, § 1311,
subd. 7.

4. NEW TRIAL—NEWLY-DISCOVERED EVIDENCE.— Where the trial court
found that defendant used proper diligence in trying to obtain
the attendance of a material witness at the trial, and that the
witness’ testimony, if a new trial were granted, would, if be-
lieved, change the verdict of the jury, it was an abuse of dis-
cretion to deny plaintiff a new trial.

Appeal from Jackson Cireuit Court;.S. M. Boune,
Judge; reversed.

Actmn by Mrs. Ella Eudy aoamst the Coca-Cola Bot-
tling Company of Arkansas. Defendant has appealed
from an adverse judgment. ' R

S. Hubert Mayes, Gustave Joozes and J. Hugh Whar-
ton, for appellant.

Fred M. Pickens and H. U. Williamson, for appellee.

Bakegr, J. Mrs. Ella Eudy sued the Coca-Cola Bot-
tling Company of Arkansas in the circuit court of Jack-
son County She alleged that on or.about November 18,
1933, she purchased from a man named Taylor, who was
running a restaurant in Newport, a bottle. of Coca-Cola,
manufactured and put up by the defendant; that she
drank about two-thirds of the contents of the bottle at the
time of the purchase and immediately became nauseated;
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that upon an cxamination of the remaining portion of the
contents of the bottle she discovered therein a spider.
She was sick for several days, and had a physician who
administered to het, and that she was not really well for
a considerable time thereafter.

. Upon a trial of the case, on February 5, 1935, there
was a verdicet by the jury for $600 and consequent judo
ment was rendered. From this ve1dlct and judgment is.
this appeal.

Immediately after thls trial, motwn for a new trial
was filed and overruled, and appeal was played and
granted. '

The only matters mised upon this first motion for a
new trial were as to the sufficiency of the evidence offered
in support of ‘the complaint, which charged facts above
stated, and in addition thereto that the contents of the
bottle from which she drank was poisonous and in an unfit
and unwholesome condition for human consumption. It
was also charged in said motion that one of the attor-
neys representing the plaintiff had made improper and
pregudlclal remarks in the course of his argument. He
had said in effect: ‘“You have to be careful in weighing
and considering the testimony in this case, because, when
you go up against these powerful corporations, you have
a hard fight.’” This remark was objected to at the time
made. The jury was cantioned by the court and advised
not to consider the remark; that it was 1mpr0per and
should not have been madée. These are the only issues
appearing in the record at that time. We think it is suf-
ficient to.say, without detailing the testimony adduced
upon the trial, that a careful e\amlnatlon of this entire
record to that pomt discloses no prejudicial error.

The foregoing statement must not be taken as an
approval of-the remark -made by the attorney, but the
remark did not express or allege any statement of faect
which would, or might tend to, present the jury any new
matter. As'we understand the record, the attorney was
merely: seeking to give advice to the jury by way of cau-
‘tion, and-the most that.could be said about his remark is
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that he was perhaps e\plessmv an oplmon that was 1n
no wise warranted. :
We think, however, the court properly instructed and
advised the jury upon obJectlons made by the appellant.
We assume that the jury did not permit itself to be in-
fluenced, as ‘the trial court promptly and correctly in-
stlueted them in regard to the remarks objected to by
appellant.  Hogan v. State, ante p. 437. - Cases cited in
above case are authontatlve and followed by this' court.

Later, however, on April 30th, the defendant, appel-
lant here, ﬁled a supplemental motion under the seventh
subdivision of § 1311, Crawford & Moses’ Digest, praying
that a new trial be 01anted to it upon newly-discovered
evidence. To this supplemental motion was attached an
affidavit of Mrs. Moore. This affidavit is here copled
omlttlng only the formal parts thereof "

. “‘On November 18, 1933, Mrs. Ella Eudy, who i is, low
Mrs. Ella McAllister, was staying at my house on Plum
Street in Newport, Arkansas. About three or four days

prior to November 18, 1933, Mrs. Ella Eudy caught a
spider in an old sweater at my house. I was working for
Owen and Bowie at that time, and when I came. in t1 om
wmk that day Mrs. BEudy had the spider in a glass of
water and told me she was going to go to Paul Taylor’s
Restaurant and buy a Coca-Cola and put it in there and
make like she was sick. On November 18, 1933 _about
2:30 or 3:00 o’clock in the afternoon, I came home. Mrs.

Eudy told me she was going to Paul Taylor’s and get a
bottle of Coca-Cola and dr 1nk part of it and then put the
spider in it and make like she was sick. She asked me to
go along with her. Alfred McAllister, Mrs. Eudy McAl-
lister’s husband came in and heard her tell me about it..
Mrs: Eudy McAJhster took the spider out of the glass of
water and put it in her handkerchief and took it with her.

Before we left the house, Mrs. McAlhster took a dip of
snuff so, she said, when she swallowed the Coca-Cola she
would O'et sick and vomit. She didn’t dip snuff at all that
I know of. We went to Paul Taylor’s Restaurant, Mrs.
McAllister and I; and each ordered a bottle of Coca-Cola.
Paul Taylor, I think, waited on us. Paul left out soon
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and he gave us the Coca-Colas. Buddy Mink and Henry
Tracey were working there. Mrs. MeAllister drank ahout
half the Coca-Cola and slipped the bottle down in her
lap and put the spider in it.” She began to gag and spit
and Buddy Mink came and picked up the bottle and
looked at it and said there was nothing in it. Then Mus.
MecAllister whispered to me that she ‘dropped that
damned spider.’ She then took my bottle of Coca-Cola and
put the spider in it, and while Buddy Mink was looking in
her bottle, and when he set her bottle down, she switched
bottles with me and called Buddy Mink and told him,
‘There is something in there.” She then began to act like
she was sick and tried to vomit. Henry Tracey said he
would call a doctor, and she said to call Dr. Best. Henry
Tracey and I took hel in the back room of the restaurant’
and laid her down on a bed. Dr. Best brought her to my
house and gave _hel,some‘medlc‘lne, and she wouldn’t or
didn’t take any medicine at all,"and I threw the medicine
away. Dr. Best came out to see her twice and she went to
his office once. She had her doctor bill ChleOd to me, and
1 paid for the medicine. Never was a dose ot it taken. She
never was sick, and thirty minutes after she was home
from drinking the Coca-Cola she ate some bologha sau-
sage and crackers. When any one would come to the
house, she would run and jump into the bed and act like
she was sick.

“There’ positively was nothing in the hottle but
Coca Cola when she bought it. She put the spider in it so
she could sue the Coca- Cola Company for some money.””

Upon presentation of this supplemental motion for
a new trial, Mrs. Moore and other witnesses were sworn
. and testified. It is unnecessary to repeat in detail the
testimony of-.all of the witnesses, particularly that of
Mrs. Moore, whose testimony was substantially in accord
with her affidavit.

Lawrence A. Goldman testified that he was em-
ployed by the Coca-Cola Bottling Company to investigate
this case when the suit was filed. He went to Newport and
first obtained permission from counsel for appellee to talk
with his client, Mrs. Eudy. From her he learned thaf
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Mrs. Moore was with Mrs. Eudy at the time Mrs. Eudy
went. to: the restaurant and .drank the Coca-Cola.. Mrs.
Eudy also advised him as to the location. of the place
where Mrs. Moore lived in Newport. He: called at that
place twice on that day and_failed to find Mrs. Moore
there. On two or three other.oceasions, later on, when he
was in Newport, perhaps orn other business, he attempted
to find :Mrs. Moore to-interview. her in regard to -facts
concerning this.suit. He was never able to find her. He
also. testified that Mrs: Eudy informed him that Mrs.
Moore . would- testify to substantially the.same. facts that
Mrs. Eudy had stated to him. - On account of these state-
ments, he .was led to believe that Mrs. Eudy would have
Mrs. Moore present when the case.came on for trial. It
was not implied- by this statement .that Mrs. Eudy had
attempted to deceive him in this matter, but it was merely
a conclusion he had reached from her statements This
conclusmn was Justlﬁed when it is con31deled that the
two women ‘were friends and associated, going about to-
gether, and hvmw towethel in the same house. It was dlso
shown that, at the time the paltlcs announced 1eady for
trial, counsel for the appellant announced that he de-
sued to have Mrs. Moore present for the trial ‘of the case
as his client had:insisted that she be called as'a witness
for her, but that he had been unable to find Mrs, Moore
as she had left-Newport and .gone to Hot Springs; that he
had been so anxious to- procure her attendance that he.
had had a long-distance telephone call for her with the
telephone company for several days. At.the time of the
presentation of this motion Mr. Pickens, appellee’s attor-
ney; made substantially the same. statement..

Without going more into detail as to the testlmonv,
we think the -facts were perhaps clearly stated by the
trial Judge after hearing the motion and all of the testl—
mony in relation thereto o B g
"' ““This, as'T see it, is rather an unusua,l matter This
affidavit goes right to the merit of the lawsmt While T
think it is somewhat of a diseretionary. matter with the
court, it is not really corroborative evidence. This party
was living with the plaintiff at the time, and they went
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to this place together, as their testimony shows, and this
woman took the spider, already had it prepared, and took
snuff in order to make herself sick in order that she might
vomit, so this witness says here. It seems to me that both
sides have been trying to get hold of this particular wit-
ness to see what she was going to say about it. T realize
that.very often affer a case is tried that it is not a very
difficult matter to discovér some new evidence. However,
this is a different proposition that the court is confronted
with here. If the jury believe this statement, of course,
they would—and that is for them to say—there would be
a different result in the lawsuit. There is no question
about'that. I will say this, gentlemen, it would not take
long to try :it, but I would say that you have to pay all
those ‘costs in this last sult I would thmk you ought to
do that if it is tried.””

., The iforegmng is a substantlal comphance ‘with the
law as the same is set forth in the seventh subdivision of
§ 1311, Crawford & Moses’ Digest. We suggest that the
trial court’s announcement upon this hearing of his find-
ings and conclusions war ranted the relief prayed f01 in
this supplemental motion. | :

On the matter of diligence, it would seem that both
plaintiff and defendant were-anxious to secure the at-
tendance of this witness, and nothing that has been sug-
gested to us that tends to show a derehctlon of duty, ex-
cept the fact that several months elapsed after the filing
of this suit before it was tried, and that this time was
dpparently sufficiently long that one might have found or
located the absent witness, but this conclusion is met with
the undisputed proof that neither party was able tolocate
the witness-during this interval, and we accord to both
sides under their statements full credit, as the trial court
did, that each was making an effort to do S0. Therefore,
it seems that the requirement of the exercise of diligence
has been fully met.

Without attempting further ar gument let it be said
that we approve the statement of the trial court as to the
materiality of this testimony.
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The court had present all of the witnesses. He ob-
served them, and this testimony - must have been convine-
ing to him. It was not cumulative. No one presented
any such facts upon the trial. -

Moreover, if this testimony ‘is to be beheved it
clearly indicates that the plaintiff had no ¢duse of action
at all. The trial court fully understood all of these mat-
ters and frankly and clearly stated the effect thereof, but
he ruled adversely to what we ‘think was practically the
irresistible conclusion from his" findings. No fact was
announced that justified this ruling, not even the testi-
mony that Mrs, Moore had been somewhat discredited by
an officer’s statement reflecting seuously upon her rep-
utatlon in' the commumty

This court said in thée case of Bldckwood v. Eads, 98
Ark. 304, 135 S. W. 922: ‘“The witnesses give their testl-
mony unde1 the eye and within the heanncr of the trial
judge. His opportunities for passing upon the weight of
the evidence are far mper101 to' those of this court.
Therefore his judgment in ordering a new trial will not
be interfered with unless lns chscretlon has been mani-
festly abused.’” - ‘

The above quotatlon was éited with approval in the
case of Twist v. Mulliniz, 126 Ark. 497 428,190 S. W. 851.
In the case of Twist v Mullmuv however the trial judge
announced with 1efe1enoe to a motion f01 a new trial:
““While the jury determined by their finding that the de-
fendant, Twist, did not make a full and complete state-
ment of all the facts within his knowledge when consult-
ing said attorney, in my judgment the’ ﬁndmcr upon that
question was against the preponderanée of the evidence.’’

It is likewise true in the present case, as in the case
of Twist v. Mulliniz, the court announced the finding of
fact contrary to and not supporting the ruling he made
thereon, and, on account thereof, the judgment in the case
of Twist v. Mullmzx was rever sed

Under subdivision 6, §:3219," Crawford & Moses’ Di-
gest, there is a provision for the granting of a new trial
to a defendant who has discovered impor tant evidence in
his favor since the verdict..-Upon this paragraph or sub-
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division, relating to criminal procedure, the ruling of this
court has been substantially the same as under the provi-
sion relatmg to civil procedure. This is made clear by
the opmlon in the case of M cCulla,l s v. State, 183 Ark. 376,

2,35 S. W. (2d) 1030.

In the McCullars case, Tawist v. Mullzmw is cited as
authority, and also the case of Mueller v. Coffman, 132
Ark. 45, 200 S. W. 136. There the court, as in this case,
e\plessed a view as to the value and effect of the testi-
mony, expressing his surprise at the jury’s verdict and
otherwise indicating his conclusions of cer tain facts con-
trary to the decision.announced in denying a motlon for
a new trial.

These are not all of the authorltles, by any means,
which might be gathered together in relation to this inter-
estmg Slleth but celtamly a suﬁlcﬂent number to llus-
trate the rule..

Let it be said in concluswn that the law is well settled
and of long standlng, and, we think, well exemplified in
the cited cases, all of wh1ch were well presented and thor-
oughly con51de1ed It is our duty ‘to follow this well-
defined rule of decisions. The trial court.was not in the
proper exercise of that vested diseretion in overruling
this supplemental motion for a new trial after he had
reached conclusions announced. A determination of the
facts by the trial court, as made and announced, Justlﬁed
only one 1esult that the appellant was entltled to a new
trial.

Therefore the Judo'ment is reversed, and the causé is
remanded for anew trial.

Mr.J ustlce_ MenAFFy dissents.




