ARK.] WestERN. UNton TELEGRAPH Co. v. HiNson. 617
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Opinion delivered November 11, 1935.

1. AUTOMOBILES—RECKLESS DRIVING.—A motorist is liable for in-
.juries sustained when a pedestrian crossing the street was struck
‘by. the motorist who cut the corner and droye on the wrong 51de
of the street.

2. MASTER AND SERVANT—SELECTION OF INSTRUMENTALITIES.—A
master can choose the instrumentalities or agencies for the per-
formance of work or duties required of employees.

3. AUTOMOBILES—NEGLIGENCE OF EMPLOYEE.—A telegraph company
is not liable for injuries sustained by a pedestrian struck by an
automobile driven by a messenger in delivering a message where
the messenger had been instructed not to use an automoblle in
_the company’s business.

Appeal from Lonoke Circuit Court; W. J. Wa,ggonm s
Judge; affirmed as to Roberts; 1eversed and dismissed as
to Western Union Telegraph Company

Action by Sidney Hinson against Western Union
Telegraph Company and-Lee Roberts. From a judg-
ment for plaintiff defendants have appealed.

Francis R. Stark and Trimble, Trimble & McCrary,
for appellants.

W. P. Beard, L. B. Reed, Jr., and L. R. Harrell, for
appellee.

Baxker, J. Sidney Hinson sued the ‘Western Union
Telegraph Compdny and Lee Roberts for an injury that
he suffered on November 20, 1934, in the city of Little
Rock. At the time of the injury the plalntlﬁ was attempt-
ing to cross Scott Street and was struck by an automobile
d1 iven by Lee-Roberts, messenger for the Western Union
Telegraph Company. Lee Roberts was a young man about
twenty-three years of age, had been working for some
time for the Western Union Telegraph Company as’'a
messenger, and on this particular occasion was directed
"by his superior officer or manager of the Western Union
Telegraph Company, to go to the Missouri Pacific depot
and procure a ticket to be delivered to some one at the
Marion Hotel.

Up until someé time.in October, prior to the date of
this. injury, ‘Western Union. had permitted messenger
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hoys or employees to use automobiles in the delivery
work, but on account of the decrease in business the
messenger boys or employees were ordered to refrain
from the use of: automoblles, but to use bicycles instead.
Lee Roberts lived in North Little Rock, drove his own
automobile from his home to the Western Union office,
where he went on duty about 4:00 p. M., and remained on
duty until 12:00 ». M. He was a student in one of the
schools in North Little Rock and studied in the Western
Union office, when not Lnoaoed in some dutv or service
for the company.

When ordered or directed by the manager to run the
errand and procure the ticket, Roberts, in violation of the
direct and positive orders of his employer, started nupon
the errand, driving his own automobile, which had been
parked near the Western Union office, and, before he had
driven a block, struck Hinson, the appellee, and senously
injured him.

“The. facts, stated most tavmabl\ 101 the appellee
show that Roberts at the time of the injury had driven
his car upon the wrong side of the street; or turned his
car too shortly in negotiating the corner. Roberts denies
this fact, but this disputed fact has been decided against
him by the jury, and it is the only material fact about-
which there is any dispute. The evidence is undisputed
that the manager of the Western Union office or the em-
ployer, having control of the messenger boys, had given
positive and direct instructions and commands forbidding
the use of automobiles in the company’s business.
Roberts’ statement is to the effect that this was the first
and only time that he had violated that order, but, on ac-
count of the fact that it was raining and that he desired
"to make the trip to the depot as-quickly as he could and
return to resume his studies, he took the automobile in-
stead of his bicycle, which he had brought to the oﬁice n
the automobile. .

A recovery by judgment was had agamst both Rob-
erts and the Western Union. There is no question raised
on this appeal, except the one of liability of the appel-
lants. Appellants do not suggest that, if liability be de-




ARK.] Westerxy Uxtox TeLserapr Co. v. Hixnsox. 619

termined ou this appeal, the amount of the recovery 1s
excessive, but urge only that the trial court should have
directed a verdict for the defendants. - ~

From the foregoing facts which must be treated as
L.ndlspu’red upon this appeal, we are 1mpelled to say that
there is no error in the trial of the case as against appel-
lant Roberts. He was not driving at a very fast rate of
speed at the time of ‘the injury, but he did eut a corner
and drive upon the wrong side of the street, striking the’
appellee with- his car .in'so doing. He testlﬁed he was-
within five feet of Hinson before he“saw him. He was
properh held responsﬂ)le for his negligence. As to- hlm,
the: Judcrment herein must be affirmed. :

As'to appellant, Western Union Telegraph Companiiy.,
a more serious problem presents itself. In the matter
of .running the ‘errand, Lee Roberts was actirig in the
obedience to the directions or positive orders of his
superior, and, if this were the entire statement, the doc-
trine of respondeat superior would apply. It is undis-
puted, however, that, in the performance of this duty in’
accordance with the command, Lee Roberts, in violation
of éxpress orders and instructions, chose  -a different
agency, and much more dangerous one from that which
he had been directed to use. - He had authority to use a
bicycle. He had no authority to use an automobile in
making the trip. Therefore, in his choice of the agency
with .which he performed the service he was directed
to do, he was beyond and outs1de the scope of- his
authority.

It must be conceded by all that the master has the
right to choose-the instrumentalities .or -agencies for the
performance of the work or.duties required of employees,
and.it is upon this principle that the master may become
liable for his failuré to.exercise ordinaiy care in choos-
ing and furnishing a tool or appliance reasonably safe.

This question on appeal is not a new: proposition.
The same principle has been frequently before the courts
for consideration. In the case of St. Louis, Iron Moun-
tain € Southern Railway Company v. Robinson, 117 Ark:
37, 173 8. W. 822, .the facts are so nearly like the ‘ones
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under consideration that the announcement of the law
there becomes the rule of decision here. In the cited
case, a boy made use of a bicycle when sent to call em-
ployees to go upon duty. His superior officers, agents of
the railroad, knew he was making use of the bicycle, but
there was in fact no necessity for the use thereof. He
was not authorized to use the same, because the distances
over which he had to travel in making these calls were
not such as to necessitate the use of that instrumentality
in order that he might call employees in due time. He
was presumed to go upon foot and make his calls. In the
unauthorized use of the bicycle he injured.one who, on
account of the injury, sued the railroad company. In de-
ciding this case, the court, throngh the late Mr. Justice
KirBy, said:

“If the service required of the call boy could not
have been performed in the time given therefor without
the aid of the instrumentality used, the bicycle, it would
have occasioned a necessity, and the knowledge by the
agent of such use in the performance of the service would
have amounted to an implied authorization thereof, mak-
ing the railroad liable for a negligent injury thereby. But
such is not this-case, and there was no testimony to war-
rant the jury in finding.that the bicycle was necessarily
used in the service of the railway company by its call
boy, with the knowledge of its servants of the use and
necessity therefor, and consequently no negligence shown
in the injury to appellee for which it is required to answer
or respond in damages.”’

The last-mentioned case was cited with approval of
the rule announced-therein in the case of Sowthawestern
Bell Telephone Company v. Roberts, 182 Ark. 211, 215,
31 S. W. (2d) 302. Moreover, by distingnishing the Rob-
erts case from the Robinson case above, it emphasized
the fact that without the knowledge or direction of the
master the servant would not be permitted to select or
employ his own agency or means of performance of the
duty owing to the master, unless there was the actual
necessity for such selection and choice by the servant in
order to perform his duties. In such cases, where the
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actual necessity existed, a presumption of knowledge and
permission would be imputed to the master Jonsent,,
express or implied, will be presumed. :

- No such condition: prevalled in this case. It-is vio-
lative of principles announced in ‘the Robinson case as
more clearly set forth and defined in‘the Roberts case, in
that the servant had a- means or instrumentality for use
in the performance of his duties, which was authorized
by the master, and (2) the instrumentality used was not
.only expressly forbidden, but (3) was unnecessary.

The following authorities from other jurisdictions

may be read with interest: Hughes v. Western Union
Telegraph Corporation; 211 Towa 1091, 236 N. W. 8; Ken-
nedy v. Unton Charcoal & Chemical Compan y, 156 Tenn
666, 4 S. W. (2d) 54, 57 A. L. R. 733.

Appellants have favored us with numerous other ap-
propriate citations which we deem unnecessary to incor-
porate herein. This line of cases is distinguishable from
those founded upon a well-defined principle of law, that
the wrongful act of a servant, when acting within the
scope of his employment, will render the master liable
for consequent damages, although such wrongful act may
have been in violation of the express orders of the mas-
ter. Aside from the right of the mdstel to control the
employee and direct him in his activities in the rendition
of his service, the master has a right to choose or select
the tools, appliances, or atrencles wluch will be used. by
the’ selvant If that were not true, the servant, in ‘the
exercise of his individual dlscletlon making h1s .own
selection and use of agencies, might, pelhaps, not only
injure himself in the attempted pelformance or 1end1t10n~
of his services, but he might also render an 1nfer101 serv-
ice to the master, to his damatre and detrlment or prob-
ably bring destructmn to ‘the. master’s proper ty, and by
such conduet some third palty might - be injured, for
which the master might become hable to_the extent of
financial ruin.

It must appear from the f01e0'01ncr that the pr0p051—
tion of liability in cases of this type must be determined
from the facts in relation thereto, This is clearly.seen
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from the citations in the Robinson case and Robel ts case
above set out.

We think therefore ‘the court erred in not duectmv
a verdict for appellant Western Union Telegraph Com-
pany. The case has been fully developed, and no liability
has been established against said company.-

The judgment is therefore reversed as to appellant,
Western Union Telegraph Company, and that part of

the cause 1s dlsmlssed




