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ARKANSAS STATE HIGHWAY COMMISSION v. NELSON - 

.BROTHERS. 

4_4026 

Opinion delivered November 4, .1935. 
1. –TATES.—sinT 'AdAINST.—Under ' Const., art. 5, .§ 20, prohibiting 

the State from being sued, the State Highway Commission is an 
agency.of the State and may not be sued by -contractors to recover 
a balance claimed to be due under contract for construction work. 
Covirrs—EFFEcT . OF OVERRULING FORMER DECISION. A contractor 
.suing the State Higbway Commiasion to recover a balance claimed 
'to .be due for *ork done On' a Staie higbwaV uaaer contract may 
not Complain 'because the Supreme Court" overruled its former 
decisions, permitting the maintenance of such suits, since no one 
has a.veated right . to sue the .State or its agencies. 

Appeal from Pulaski Chancery Court ; Frank IL 
Dodge, Chancellor ;' reversed.	. 

Suit bY NelSon Brothers *a0.in5t the Arkansas State. 
FlighWay -COramission. • . 

From a decree for plaintiffs, , defendant haS Appealed. 
Carl E. Bailey, Attorney General, , Neil Bohlinger, 

Leffel Gentry and ' Ty• L. Pope, fors :appellant. 
Mahony & Yocum, for appellee, 

-BUTLER,' J. The trial .conrt entertained jurisdiction 
of.a suit instituted- by the appellees against the appellant, 
Arkansas State Highway CommiSsion, to reeover •balancé. 
alleged to be due for construction work done on State 
highways under a contract with the comMission. The; a))--. 
peal prayed from the decree awarding to the appellees the 
amount claimed -challenges the-jurisdiction of ; the :court.-
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The lower court doubtless based its decision on the 
cases of Arkansas Highway Commission v. Dodge, 181- 
Ark. 539, 26 S. W. (2d) 879 ; Baer v. Arkansas High-
way Commission, 185 Ark. 590, 48 S. W. (2d) 842; and 
Arkansas State Highway Commission v. Dodge, 186 Ark. 
640, 55 S. W. (2d) 71. The appellant insists (1) that 
the case at bar is distinguishable from-the cases, supra, 
and comes within the exception of Wats,ou r. Dodge, 187 
Ark. 1055, 63 S. W. (2d) 993, and the late case of Ark. 
State Highway Commission v. Dodge, '190 .Ark. 131, 77 
S. W. (2d) 981, and (2) that the instant case is one in 
effect against the sovereign State and is prohibited by 
§ 20, art. 5, of the Constitution_ of 1874. The appellees 
insist that there is no valid distinction in principle be-
tween the instant case and the cases first cited, and that 
it is ruled by them. 

It is difficult to reconcile our decision in the first- - 
named cases with the two last pronouncements of this 
court. We refrain from an analysis and comparison of 
these cases, but it must be confessed that they appear 
not to be in harniony arid the two later cases—and espe-
cially - the Dodge case in the 190 Arkansas seem to im-
pair the validity of the cases first mentioned. Candor 
also compels the admission that the result serves as an 
uncertain guide for the profession and the trial courts. 

The important, question is : shall we attempt to dis-
tinguish the instant case from the three cases first cited, 
or shall we re-examine those casos, and,.if the principles 
there announced clearly appear to be erroneous, shall we 
do in fact what appears to be implied in the last Dodge 
case, namely, abandon our erroneous views land over-
rule those cases. ? We prefer the latter course; although 
it involves this court in some degree of embarrassinent. 

In Arkansas Highway Commission v. Dodge; 181 
Ark. 539, 26 S. W. (2d) 879, five of the justices were of 
the opinion that the plain provisions of § 20, art. 5, of 
the Constitution prohibited the State . from giving its con-
sent to its being made the defendant in any of its courts. 
Five justices held that the Arkansas Highway . Commis-
sion was a State agency, and that a suit against it was in 
effect a suit against the State. With these views enter-
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tained by the majority, , the illogical conclusion was 
reached that the Highway Commission, although the 
State's alter ego, could be made the defendant in the 
courts.• This result flowed from the concurrent opinion 
of four of the justices, two of whom held that the Com-
mission *was not an agency of the State' but "a legal 
entity," or "a juristic -person" and, as such, was with-
out the pale of the immunity to suit inherent in ,the 
sovereign. The other two judges held to the view 'that 
the Highway Commission was an agency -of the State 
engaged in the discharge of the State's •soVereign func-
tions; but that the section. of • the• Constitution, cited 
suprd, was not mandatory, but simply declaratory of' 
the inherent immunity of the State to suit except by its 
consent; that the State had consented by legislative 
enactment to suits against. it, and therefore- the suit 
against the Highway . Commission could be maintained. 

We first examine the theory that the Highway Com-
mission is not an agency of the State; but a mere legal 
entity. This theory is bottomed on the authority of the 
case of State ex rel. State Highwag Commission v. Bates; 
a case decided by the Supreme Court of Missouri and 
reported in 317 Mo. 296, 296 S. W. 418: In so far a8 we 
are advised, or • om.' research extends, this case standS 
unique in the history of jurisprudence, and the principle 
there announced that a body clothed with the powers -of 
the State and delegated to perform its duties is not an 
agency of the State but a mere legal entity (whatever 
that may be). We submit that this principle is based 
on neither reason : nor authOrity, arid : the Cases cited in 
support of it do not in • fact lend suPport to that doctrine. 
Moreover; the Constitution of the State of Missouri does 
not contain the prohibition, or one •similat to that of 
§ 20, of art. 5, of our Constitution, and • the Supreme 
Court of Missouri expressly found in that case that • the 
State which created the commission subjected it tO 
sued by express statutory provision, and- that :"if it - is 
in fact and in law the -State, the State has consented 
to suit being brought." Although this conclusion-was 
reached, the court proceeds with the- f011owing mine,ces-
sary remarkable declaration: •"It (the commission) is
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not the State, but a Mere entity created by the State for 
the specific purpose of contracting of the building • of 
State highways and bridges and the maintenance of the 
same, and doing -all 'other things , pertaining .thereto." 
It is upon this pronouncement that the opinion of two 
of the judges in the first Dodge cases is based. • • 

A case cited by the Missouri court as "a case fully 
in point" is- Crbss . v. Ky. Board of Managers of World's 
Columbian Exposition, 105 Ky. 840, 49 S.. W. 458. In 
that case the board of managers was authorized by the 
act creating it to operate a restaurant in connection with 
the State building erected at the - exposition. The suit 
was brought to recover for a breach of contract in the 
operation of the restaurant. The - court said: "The 
erection of the headquarters building and the running of 
a restaurant were matters of business in which this board 
stood on the same plane as others engaged in like under-
takings." The nature of . the business, then, in which the 
board of managers was engaged was .not a dischar .ge of 
the sovereign functions of the State, as is the bnsiness of 
constructing, maintaining and operating the State's high-
ways. -The Constitution of the State of Kentucky- in 
§ 231 thereof =provides : "The General Asseinbly may 
by law direct in what manner and in -what courts suits 
may be -brought against tbe Commonwealth." The rea-
soning of the Kentucky case seems to place liability on 
.the State on the ground of consent more than on -the 
nature of the busineSs engaged 'in. We do not review 
the other cases cited, but it would seem that they come 
from States .in which there is no prohibition against con-
sent being given to suits, and do not support the declara-
tion we have quoted from the Missonri court or- persuade 
us that such declaration announces sound doctrine. 

If the -power delegated and the duties to be per-
formed by the Highway Commission are essentially pub-
lic in their nature, then it must be the agent of the State, 
for in the nature of things the State must act through 
'agents, and these, while in the discharge of public duties, 
stand in the place of the State. The •Highway Commis-- 
sion, by the act creating-it, is clothed with the power and 
the duty to construct, -operate and maintain highways.
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If these powers • and duties: rest primarily in the, State, 
the Highway _Commission, when clothed therewith, is 
something more than the `.`legal entity" thought to. be 
its status. In Williams v. Parnell, 185 Ark. 1105, 51 S. 
W. (2d) 863, in speaking of legislation• relating to high-
ways, the court said : "In it the Legislature declared it 
to be the policy of the State to take over, construct, re-
pair, maintain and control all the public roads in the 
State, comprising the State highway system as defined 
in the act." In that case, in upholding the right of the 
Stateto issue bonds for the purpose of borrowing money. 
to construct highways and to levy taxes for their support, 
the court further said : "The reason is that highways 
may be constructed and.maintained for public use by the 
State itself or by governmental agencies created by law 
for that purpose.: Public highways are for public use, 
and there is no reason why the power of taxation • by the 
State may not be exercised in tbeir behalf. While it is 
elemental that taxes may only be levied for a public pur-
pose, one of the inost impOrtant duties of the State is to 
provide and construct public highways." (Citing Bush v. 
Martineau, 174 . Ark. 214, • 295 S. W. 9.). Numerous au7 
thorities might be cited to support this statement, and we 
apprehend there, are,none to the contrary. Illustrative of 
these are W ooster v.. Arbentz,116 Ohio . St. 281,156 N. 
270, .52 A. L. R. 518,; Robbins V_Limestone County,,114 
Tex. 3.45,. 268 . S. W.915; Kansas City , Bridge Co. v. Ala-
bama, etc., 59 Fed. (2d) 48 ; and Dougherty v. Vidal, 37 
N. M. 256, 21 Pac. (2d) 90. 

. If, then, the Highway Commission discharges. duties 
primarily residing in the State, it must of necessity be 
the . State's agent. This was the express ,holding 
Dougherty v. Vidal, supra, .and in the advisory opinion 
to the Governor, 94 Fla, .967,.114 So. 850. In the last 
case the court ..said:	The road department is • .a

State agency and component part. of the; State .govern-
ment. The product of its work is State . property, it 
exercises a part of the sovereign power . .the_ State, 
and its activities are.supported by, funds created by State 
taxes and Federal aid funds." This, is. also necessarily 
implied by . the language of the court in Williams v.,Par-
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nell, supra. Indeed, a majority of this court has always 
held that the Highway Commission is the agent of the 
State. In PitcOck v. State, 91 Ark. 527, 121 S. W. 742, 
this court, in holdin g that the penitentiary board was an 
agency of the State and as such not amenable to suits 
in our courts, said : "The penitentiary board is created 
by statute as the agent of the State to manage and pro-
vide for working the convicts of the State. That board 
has the power to make contracts for the State, and it is 
the sole agent of the State in the performance of such 
contracts. Tbe board does not perform merely minis-
terial acts ; what it does involveS judgment and discretion 
and all that it does for the State." 

We perceive no just distinction between the peni-
tentiary board in its relation to:the State and the High-
way Commission. Both discharge public duties, receiving 
authority from the State, and, if one is the agent, the 
other must be. 

:We proceed next to an examination of the position 
of the two justices holding that the State could have, and 
has, given its consent to suits against the highway com-
mission. As has •been heretofore stated, a majority of 
this court has always held that § 20; art. 5, supra, provid-
ing that "the . State of Arkansas shall never be made de-
fendant in .any of her courts!' was mandatory, and that 
by reason thereof the State was incapable of giving its 
consent to being sued in the courts. There was no ease 
cited in the first Dodge case, or in the Baer case, supra; 
which in our opinion sustains the view of the justices as 
to our constitutional provision quoted. The most that can 
be said for these cases, both from our own court and from 
the Supreme Court of Alabama, is that a liberal con-
struction has been given certain constitutional provisions 
which may have departed from the letter of the same. 
But these are no authority for so great a departure as 
the theory under, discussion would have us go. The lan-
guage of the quoted prohibition is so precise and clear 
as to admit of no room for interpretation or for any 
refinement of judicial construction which would obscure 
or change the common and ordinary meaning of the 
words employed. The case of Pitcock v. State, supra,
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when examined from its four corners and considered in 
connection with the later ease of Jobe v. Urquhart, 98 
Ark. 525, 136 S. W. 663, indicates a clear intention to give 
full effect to our . constitutiOnal prohibition. In the Pit-
Cock case we-find this statement : "All who contract with 
the State must do so with full knowledge that they Must 
rely solely on the legislative branch .for the performance 
of the contract and for satisfaction-of the State's just 
obligations." Reinforcing the view that a literal inter-
pretation of the constitutional prohibition must be 
adopted is the fad mentioned in- Watson-v. Dodge, snpra, 
i.e., that the Constitution of 1868 provided that the Gen-
eral Assembly should•direct by Jaw.in what manner and 
in what courts suits might be brought by, and-against, the 
State, and that this provision was eliminated from the 
Constitution of 1874 and § 20, art. 5, supra, was included. 
This fact is significant ,and precludes the idea suggested 
by the late Chief Justice HART in his opinions In the 
Dodge and Baer cases, supra, • that the provisiom was 
!merely declaratory of the immunity of the State from 
suit without its consent. It is clear that, if this were- true, 
the Constitution of 1874 would have re-enacted the- pro-
vision of the Constitution of- 1868 or said nothing on the 
subject, under which, in the latter case, under settled 
principles, the State could have consented to be • sued. It 
is a matter of history that at the time of the adoption of 
the Constitution of 1874 the State was emerging from a 
period in which its very foundations had been shaken. 
Its resources were exhausted, and, many fraudulent and 
unjust . claims were being made .against it, and, as sug-
gested in the case of Watson v. Dodge, supra; the im-
pelling motive for the prohibition that the State should 
not be made a defendant in- its Courts was similar to that 
which brought about the adoption of the eleventh amend-
ment to the Federal Constitution, stated in Cohen v. Vir-
ginia, 6 Wheat. 264.	• • 

The State Constitution of Alabania contains a pro-
vision practically identical with our oWn, and which ex-
pressly prohibits the State from being Made a party 
defendant . in any court of law -or equity.. -Under • that 
provision the Supreme Court of Alabama held in the case
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of Alabama Industrial School v. Reynolds,.143 Ala. 579, 
42 So. 114, and in the Alabama Md. School v. Adler,.144 
Ala. 555, 42 So. 116, 11.3 Am. St. Rep. 58, that neither the 
State nor any of -its, agencies could be sued, and the 
courts were without jurisdiction. In the latter case it 
is said : "There is not only no law giving the court. 
capacity to entertain the complaint against the defend-
ant, but there is the section of the organic law of the 
State which prohibits such capacity. There is ho pro-
vision in the Constitution by which the exemption of 
the State from suit may -be waived." This is identically 
the situation in this State. 

In Arkansas State Highway Commission v. Dodge, 
186 Ark. 640, 55 S. W. (2d) 71, the court reached a unani-
mous opinion following the first Dodge case and the Baer 
ease without attempting to Justify those decisions, but 
bending to the will of the majority and treating the ques7 
tion as fait accompli. Whatever the motives constrain:. 
ing the &nut, that decision is indefensible on legal prin-
ciples. The human element in Legislatures and courtS, 
following a natural impulse, abhors an injustice . perpe-- 
trated without a forum in which the right denied or the 
wrong suffered may be asserted or yedressed. There-
fore we find Legislatures devising means for the asser-
tion of rights or the redress of wrongs, even when the 
State is involved, and the courts are as sensitive to such 
impulse as the Legislatures. On that' account, laws . are 
often enacted and decisions - rendered to effectuate ab-
stract justice, but which *on no just grounds can be 'sus-
tained except by unsound or specious . reason. An • apt 
illustration of this iS found in . the cases which:we have 
reviewed. It is with reluctance that we have undertaken 
thig• review, but we are impelled 'by the conviction . that 
those decisions are wrong. We realize that the overrul-
ing of a decision has a. tendency to render the laws •of 
the State less certain. In this case, hoWever, to adhere 
to our former decisions would be, as we conceive it, noth-
ing short of judicial usurpation. It is our settled coh-
viction that the State cannot give its consent to the main, 
tenance of -an action against it and the court below was 
without jurFsdiction.. No one has a vested right- to sue
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the State, even when that privilege may be, and has been, 
given ; it may be withdrawn even wbere a suit has been 
commenced withont disturbing any vested right.' • Beers 
v. State, 20 Howard 527. " The plaintiff cannot complain 
because the court overruled its - former decision; even 
though that decision permitted the plaintiff to maintain 
its suit similar to the , One now before . us." 'Piteock v. 
State, supra. 

• It follows that the decree of the trial court must •be 
reversed and the case dismissed, and the cases of:Ark: 
Highway Commission v. Dodge, 181 ,Ark..539; 26 S. W. 
(2d) 879 ;. Baer v; Ark. Highway Commission, 185 -Ark. 
590, 48 S. W. (2d) 842, and Arkansas Righway'.Commis-
sion v. 'Dodge, 186 Ark. 640, 55 S.. W. , (2d) 7.1, are ex-
pressly overruled, and so, much of the opinion:in Grable 

-v. Blackwood, 180 Ark. 311, 22 R .W..(2d) 41, as tends to 
support .the •doctrine of the cases overruled . is ..also 
oVerruled. 

SMITH arid MEHAFFY, JJ., dissent. 
SATITH AND MEHAFFY, j j ., (dissenting). The effect 

of what is . now ,the majority opinion .is that the State 
Highway Commission may make contracts for the' con-
struction, maintenance,: repair, etc., of the State's high-
ways, but the. courts of the..State will not be permitted to 
lend their. aid to secure their enforcement. ..Any differ-? 
ences between the contracting parties growing out of the 
performance of these contracts must, be referred tor the 
General Assembly for, adjustment and settlement. 
• It is fortunate :for the State that this decisien was 

rendered at the conclusion—rather than at the beginning 
-of • the State's. road-building program.. 'It is ; very 

doubtful whether the. Highway. -Commission could -have 
contracted advantageously; .had, contractor. and toad 
builders beeri advised; when 'the State first entered upoii 
its road. construction prograth : (under the. provisions; of 
the Martineau road . legislation, Acts 1927)., that, they, 
were entirely. at the mercy of .the Highway Commission 
and its employees and representatives in the- settlement 
of the many and , varied.questions which might arise, and 

* See, however,.Ge/pcke V. Dubuque, 1 Wall. 175 (Rep.).
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which actually arose, under the almost innumerable con-
• tracts which the road program made necessary. It is 
not 'only prObable, but it is 'reasonably certain, that if 
contractors had knowqr that hpon making a contract with 
the •Highway Commi Fi8ion they made themselves depend-
ent upon the sense of fairness of the Commission and 
its emploYeeS, with . ho • remedy, in case of disagreement, 
except an appeal to the General Assembly, contract 
prices must necessarily have been made to compensate 
the - hazard: • 

But this -now appears to . have been what they did, 
and what future contractors will neceSsarily db. These 
contractors make bohd to secure the faithful perform-
ance Of their. contract g, which bind them and their shre-
tieS, hilt the •other contractihig party (the Highway-Com-
mission) is not bound. The contractor has no forum 
where be May •present his side of anY controversY 'relat-
ing to his contract except the General Assembly. ' He 
must accept what is offered; -He mnst take what is given. 
NO court. or other forum may hear hiS complaint that - the 
engineer; inspector or 'Other ageht Of the Highway Com: 
mission has acted ignorantly .Or cOrruptly or has' this! 
interpreted Or Misapplied -the* provisions of the contract. 
He• may; however, apply to the General Assembly, which, 
if it pleases, may hear him. — 'A result So uhfair Should 
hot be reached Unless compelled. Does the Constithtion 
compel it? 

Justice MEHAFFY ' and 'I' fully - concur in so nanch Of 
what iS 'now the majority • 'opinion of the court which 
holds • that the State' is immune from suits in the courts 
of this State,. and that the' , General ASsembly is with-
out , poWer to give that . consent. • We expressed-that view 
in the opinion in the • case of Arkansas State Highway 
Commission v. Dodge,181 Ark. 539, 26 S. W. - (2d) 879, 
which case, for brevity, will hereinafter be referred to 
as' the Dodge ease.	• - . 

Arkansas- and Alabama are amohg the few States 
whose 'Constitutions contain: provisions denying the 'Gen-
eral Assembly ' of the State the power to consent to such 
suits. The Constitutions of the majority of the Sta.tes 
are either silent, like that . of Missouri, or contain direc-
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lions to- the General Assembb, to direct by law in wh-at 
courts and in what manner suits may be comMenced 
against the State. The Constitutions Of this State of 
1836, 1861, 1864 and 1868 - -contain this latter provision:: 

The , Majority say: "Five justices -held -(in •the 
Dodge case) that the Arkansas Highway 'Commission 
was a. State agenCy, and that a suit --against it was ih 
•effect -a suit- ag:ainst the , Strite." This was never, and 
iS ROt now, my opinion , or that of Jusfice MEHAFFY. It 
was and.is our- oPinion, as expressed in •the 'Dodge case, 
that the suit. thereauthorized was, riot in-fact or in effect-
a suit against the -State. The majority say : it is : unim-
portant to distinguish the Dodge :case from- 'the instant 
case, as -the Dodge ;case ,has 'been 'expressly overruled. 
Justice MEHAFFy. and I -shall net,. therefore, now consider 
whether there -is any distinctiOn. 

It• is- true justice MEHAFFY and were much per- .	. 
suaded by; the reasoning -of- the Supreme Court of the 
Statcof Missouri in the • Ca'se of State .ex rel. Statelligh-
waij . CommisSion of Missouri v. Bates, 317 Mo. 696, 296 
S. W. 418. W6 thought it was . exactly in point, and that 
its reasoning was perfectly sound:- It was rendered by 
the Supreme Court of Missouri in bane, and obviously 
after full investigation and reflection: - The opinion re-
cites that all the-Justices Concurred. . The case will speak 
for itself. That it' sustains , the Views: expressed by 
Justice MEHAFFY 'and the writer is Conceded in the 
majority opinion. They say; however', that, although-this 
is trne, the • Missouri Case . iS : Without authOrity -in this 
State -for the reason , that the Constitution of Missouri, 
unlike .that .of this State, contains no inhibition to the 
General Assembly of the State against giVing cOnsent• to 
suits a.gainst that State. But, as we said in the Dodge 
case, "The opinion (of the Supreme . -Court of Missouri) 
begins with a quotation from a former opinion of the 
Supreme. -Court of thilt State; where- JUstiee- :LAMIV4 
speaking: for the court, had - said : 'That • the : :sovereigm 
State' may not be sued is a : truism,' and while -it -was 
added that the. sovereigri may,• by law (under the Consti-
tution of- that State), give consent' to the -Citizen to sue 
.it, the point Was . expressly decided and made the basis
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of the decision that the •suit .was not in fact against the 
State." 
. The authority of that case for the views expressed 
by Justice MEHAFFY and myself is, therefore, not to be 
impaired because the 'Constitution of Missouri does not 
contain the inhibition found in ours, for, as was held by 
the Supreme .Court of that State, the inhibition exists in 
thgt State, although their Constitution is • silent on the 
subject. The point there decided was that this inhibi-
tion,. which .existed notwithstanding this silence, did not 
deprive the General Assembly of that State of the power 
to create •an .agency to supervise the construction of 
State highways and to make appropriations for that 
purpose and to authorize this agency or entity, as it was 
there, called, to. make contracts relating to these appro-
priations and to set up a. forum wherein differences aris-
ing out of these -contracts might be adjudicated. The 
legislation of this.State referred to in the opinion in the 
Dodge .case was to the .same effect as that of Missouri. 
A similar agency or entity had been created with similar 
powers. What we there said expressed the view which 
we still entertain and. which were there summarized as 
f ollows : • 

"In the proceedings there provided for a judgment 
might be rendered:fixing a liability against the Highway 
Commission, but a judgment so rendered would not be 
a judgment against the State as such, and could not be 
enforced by , the seizure or sale of the. property of the 
State, as a: judgment coUld be enforeed against a private 
litigant.: Satisfaction can be had only out of the fund 
specifically appropriated for the purpose in • regard : to 
which the Highwa)i Commission was authorized to 
contract. 

"The appropriation for the use of the Commission 
is a fund set aside for a specific purpose. The Highway 
Commission is an. etitity, or juristic person, -created to 
diSburse this money in payinent of work which it is au-
thorized to contract -for, and, while the appropriation 
was not made specifically to satisfy judgments rendered 
against the Commission, it was contemplated that judg-
ments might he rendered, and the appropriation is the
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State's provision for their payment. It was not contem-
plated that tbe Highway Commission should accede to 
every demand of every contractor, yet it was contem-
plated that in the expenditure of a sum of mouey so large 
the Highway Commission, in its . zeal to protect the .fund, 
might take positions which, if persisted in, would •work 
injustice to some contractor, who could not sue the .State 
as such. Therefore, a forum was constituted where these 
diffeyences might .be adjusted according to applicable 
legal prhiciples, this forum being tbe courts at the. seat 
of government in Pulaski County.".. 

Entertaining • these views, Justice MEHAFFY and I 
joined in making the opinion in the •case of Watson v. 
Dodge; 187 Ark. 1055, 63 S. W. (2d) 993. In that case 
an attempt was made to seize and operate a State-owned 
toll bridge, and we voted to prohibit that action, because, 
as we had said in the Dodge case, the State's property 
could not be seized or sold. The -majority say the law is. 
unsettled and uncertain, and so it is, but that uncertainty 
arose .out of -the recent case of Arkansas Highway Com-
mission v. Dodge, 190 Ark. 131, 77 S. W. (2d) 981, where 
it was held for the first time that a suit against the State 
Highway Commission was a. suit against the.State. Mr. 
Justice MEHAFFY was disqualified and did not. participate 
in that case. I dissented. 

We do not agree that the .Missouri case, supra; fur-
nished us the only authority -for Our views expressed. in 
the Dodge case. We there said :	The instant case is 
somewhat similar to the recent case of Urquhart v. State, 
180 Ark. 937, 23 S. W. (2d) 963." That case had been 
decided by an undivided eourt. It was a. continuation of 
the litigation begun to collect a balance alleged to be due • 
from the State upon a. purchase of lands for use as , a 
State Penitentiary, reported in the case of Jobe v. 
Urquhart, 98 Ark. 525, 136 S. W. 663, which case is cited 
in the majority opinion in the inStant case. It. is 
teresting to note that the opinion in this case of Jobe 
Urquhart, supra, reversed the chancellor by a Vote of - 
two to three, Justices Wool) and HART dissenting. The 
unsuccessful litigants, : the Urquharts, pursued. .their 
remedy to the Legislature, and .that body, instead of
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granting relief, as it might have done, passed, at its 
• 1929 session, legislation which constituted the chancery 
court of Pulaski County as an agency to adjudge the 
extent of liability of the State remaining unpaid upon 
the contract to purchase a State convict farm. 

We there said of this legislation in the last appeal. 
of the Urquhart case, supra: " 'The Legislature might 
have ascertained the amount, both of principal and in-
terest, and have made an appropriation accordingly, but 
it elected to constitute another agency to make this find-
ing of fact, and made an appropriation in what was as-
sumed to be a sufficient amount to pay both the principal 
and the interest, and, under the remittitur which has 
been entered, the appropriation is sufficient.' It is true 
that suit was brought by the State, as the act provided 
it should be, but the act also provided that the State's 
vendor might litigate his claim • for interest, and that 
either party should have the right to appeal from an 
unfavorable decision.' 

No member of the court as it was then constituted. 
thought that the creation of this agency to adjudicate 
this controversy was a suit against the State.: The opin-
ion was delivered by a unanimous mid undivided court 
only about two Months before the opinion in the Dodge 
case was delivered. 

But the. opinion in the Dodge case referred tO an-
other case even more directly in point than the Urquhart 
case. We there said : " The instant • case is more 'like 
that of Grable v. Blackwood, 180 Ark. 311, 22 S. W. (2d)• 
41."

In the . Grable case, which- is reported in the same 
volume of our reports as the last Urquhart case, the opin-
ion was written by Chief Justice HART, of honored 
memory, who spoke for an undivided and unanimoug 
court. It cannot be distinguished from the Dodge case. 
Like the Dodge case., it was a. suit against the State 
Highway Commission, and was begun in the courts of 
Pulaski County. Its purpose was to compel the . Highway 
Commission to make a disbursement of a portion of an 
appropriation for road purposes in accordance with what 
the plaintiff citizens thought was the duty . of the Com,
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mission to do. There were 'two suits seeking this relief, 
one in the Pulaski Circuit Court, the other in the Pulaski 
Chancery Court. The relief prayed had been denied in 
each Court, and the appeals from that action were con-
solidated and disposed of by the opinion in the case of 
Grable v. Blackwood, supra. The judgment of the cir-
cuit court and the decree of the chancery 'court were both 
reversed in this opinion by Chief Justice HART, and .the 
causes were remanded with directions to compel the 
Highway Commission to carry- out the provisions of the 
appropriation act and for further proceedings in accord-
ance with the opinion. The directions required the 
courts of Pulaski County to do what we said in the Dodge 
case they had jurisdiction to do. 

The majority now s.ay that "* * * so much of the 
opinion in Grable v. Blackwood; 180 Ark. 311, 22 S: W. 
(2d) 41, .as tends . ..to support the doctrine of the cases 
overruled is also . overruled.-" If any portion' of the 
Grable case still remains as . the law . of this State, the* 
confusion engendered by the opihion ih the case of Ark-
ansas Highway Commission v. 'Dodge, 190 Ark.' 131, 77 
S. W. (2d) 981, has not been removed. 

Justice MEHAFFY and I believe the opinion in the 
Dodge case is sound in principle and is fully supported 
by our own cases herein Cited as well as by the'Missouri 
case ., also cited. We therefore dissent from the present 
opinion which overrules the Dodge case.


