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ABANDONMENT———REALTY.‘—The title to realty is not lost by aban-
donment unless accompanied by circumstances of estoppel or limi-
tation, and this without regard to the form of abandonment if -
short of a deed of conveyance. .
ABANDONMENT—REALTY.—To constitute the abandonment of land,
there must be a concurrence of the act of leaving the premises
" vacant, so that they’ may be appropnated and the intention of not
returning. :
ABANDONMENT—EFFECT OF ABANDONING LAND.—Where owners of
land moved therefrom after its sale for taxes, which sale was
void, and for more than 12 years exercised no control and made
no attempt to collect rent from those who cultivated it, held that
the owners abandoned the property and were not entitled to claim
under the original deed as against a donation deed of the State.
ABANDONMENT—EFFECT.—The abandonment of real property does
not confer title on the next occupant or any other person, but it
disentitles the person who has abandoned it to reclaim it.
ELECTION OF REMEDIES—ESTOPPEL. ——Generally, where a party has
a right to choose one of two or more appropriate but inconsistent
remedies, and with full knowledge of all the facts and of his
rights makes a-deliberate choice of one, then he is bound by his
election ard estopped from resorting to the other remedy.
ELECTION OF REMEDIES—MISTAKE OF REMEDY. —Pursuit of a remedy
Wthh one supposes he possesses, but which in fact has no exist-
ance, iz not an election between remedies, but a mistake as to
remedy which will not prevent recourse to an available remedy.
ELECTION OF REMEDIES—MISTAKE OF REMEDY.—In a suit by the
original owners of land against one claiming under a donation
deed, the fact that plaintiffs claimed under original deeds which
claim was invalid because they had abandoned the land did not
prevent their recovery under a valid title subsequently acquired.
R IMPROVEMENTS—OCCUPANCY UNDER DONATION DEED.—One océupy-
“ing land under a donation deed held entitled to recover the amount
of improvements made thereon against a party who had a para-
mount title.

Appeal from Chicot Chancery Court; E. G. Ham-

m oqk Chancellor; affirmed.

Suit by T. V Stodvhlll.and others against J. Lee

Sharpp. Defendant has appealed from an adverse judg-
ment, and plaintiffs cross-appeal.

J. R. Parker, for appellant.
J. T. Cheairs, for appellées.
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' \[EHAIIX J The land in cont10v01 sy ‘consists of 80

“acres which’ f01melly belonged to appellees but was for-

féited for taxes, a portion of ‘it in 1920, another portwn
of it in 1922, and another portion in 1923.

It" appeals from the ev1dence that .the appellees
‘moved’ away from this land when it was sold for taxes.

"They took up their residence in close proximity to the

land.  They did not pay any improvement taxes or other
taxes, and exercised no control and manifested no inter-

‘est in the land for more than 12 years. They did not
‘maké any cldaim until appellant had secured his donation

deed from the'State. ' Diring that 12 years they did not
cultivate the land ahd*m'ade no effort to collect rent from
those who did cultivate'it. The land was m a drainage
district and a levee district.

"The drainage and levée districts each brought suits.

‘Theé lands were condemned in each case, sold under a

decree of the chancery court, and the districts became
the purchasers The land was sold for levee taxes for
the years 1922 and 1923 and for drainage taxes in 1923
and 1924. Thereafter the appellees purchased the land
in controversy from the levee distriet and the dramaoe
district.

Appellees’ alleoe in the‘n complalnt that they are
entitled:to recover under their original deed and also

_under the deeds from the. improvement districts. There

°

was a divorce suit'in the Ashley Chancery Court between
appellant and his wife, and the court held that this par-
ticular tract of land should be sold and one-half of the
proceeds paid to Mrs. Mattie Sharpp, the wife of J. 1.
Sharpp.-

- The. chancery court held that the appellees had aban-
doned the real estate involved and had no rights under
their original ownership, but held that,. aftel having
abandoned it, they purchased from the improvement

~distriets, and thelr deeds acqmred after their -abandon-

ment was a superior title. It is agreed that the for-
feiture for taxes and sale to the State are void. The for-
feiture for taxes belng void, the State.did not acquire
title, and the only interest the State had was a paramount
lien for its taxes. If the appellees had not abandoned
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the property, their purchase from the improvement dis-
tricts would simply have been a redemption, because, as
long as they owned the property, it was their dnty to pay
the taxes and assessments.

E lb edlnt,suy L()IILLJIUBU Uy llle dl)l)eudllt tlldb Lueu::
is no such.thing as abandonment of real property under
the laws of. thls State. They cite Carmical v." Ark. Lbr.

Co., 105 Ark. 663, 1:)" S.W. 286, and quote from that
opnnon as follows

HEAL common-law,. -the title to real prope1ty is not
lost by abandonment unless the abandonment is _accom-
panied by circumstances of estoppel and. hmltatlons, and
this, without regard to the formality of abandonment if
1t was sh01t of a legal deed of conveyance:’

Thls is the rule estabhshed by the decisions of this
court, and, unless the albandonment is shown by the evi-
idence to have been accompamed by circumstances of
‘estoppel and hmltatlons there would be no abandontment

The circumstances. are, as. shown bv the .evidence,
that, after the sale to the State for taxes the appellees
moved from this property to other property in the com-
munity, did not occupy nor cultivate any portion of it
for more than 12 years, and did not collect or attempt to
oollect rent from others who did occupy. it.

e s 13 1. A..‘.
.l.b lldb UUUII bulJlJUbULl bllab leltﬁ LU 1auu COU1a peE 1081

by abandonment on the part of the owner; but, with the
possible exception to be mentioned 'hereafter, no legal
title to corporeal real property can be lost or destroyed
by any act of abandonment on'the part of the owner.
* * * To constitute the abandonment by the real owner
thereof, there must be a concurrence of the act of leav-
ing the premises vacant.so that they may be appropri-
ated by the next occupant, and the intention ‘of not re-
turning.”’ 3 Thompson on Real Property, p. 565.

. We think the circumstances and evidence in this
case conclusively show the concurrence of the act of
leavmo the premises vacant, and the intention of not
1etu1nmn 'They permitted othels to occupy and culti-
vate ‘the land for yvears without attempting to collect
rent

R
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The abandonment of real ploperty does not confe1
title on the next occupant or any other person, but it dis-
entitles the person who has abandoned it .to reclalm it:

It is 111s1sted however, by appellant that, since ap-
pellees alleoed in thelr complamt and 111s1sted that’ they
were entltled to recover under their 01101nal ownerslnp
they could not recover under the title acquu red late1

~ The appellees insisted that they had a rwht both un-
der thelr or 1(rlnal deeds and under the deeds recently ac-
quired. Of course, this could, not be true, for the reason
that, if they had any rwhts under. the or1g1na1 deeds,
they could - not have under the deeds from. the -improve-
ment dlstrlcts, because, if appellees owned the land, their
purchase from. the improvement dlstmcts ‘would have
been merely redemption, and would have given them no
title, because they would have already had tltle But the’
fact that appellees thouvht they. could recover. under each
of the deeds did not plevent them from recovermg under
a title which was valid.

‘“The .general rule as to electlon of remedles 1s thal
where a party has a right to choose one of two or more
appropriate -but inconsistent remedies,, and thh full
knowledge of all the facts of the case and .of his rlghts,
makes a deliberate choice of one, then he is bound by his
election and is estopped from again electmg or resort- -
ing to the other remedy, alth01wh the judgment obtamed
in the first action. fails to afford relief to the party. mak-
ing the election.

““Election is to be dlstmgulshed from m1stake in
remedy. The pursuit of a remedy which one supposes ‘he
possesses, but which in fact has no ex1stence, is not an
election between remedies, but a mistake as to. the avail-
able remedy, and will not prevent a subsequent recoul se
to whatever remedial rlght was or1g1nally available. This
rule applies whether the mistake be of law or fact; but
if 'a party persists in his erroneous course: ‘after the dis-
closure of his trie remedy, he may be héld bound there-
by.”” 5 Standard Encyclopedia Procedure, pp. 80 et seq.;
State v. Bank of Commierce of Grand Island, 61 Neb. 22,
84 N. W. 406; Turner v. Grimes, 75 Neb. 412, 106 N. W
465 ; Stone v. Snell 86 Neb. 581, 125 N. W. 1108,
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Since it is agreed that the sale to the State was void,
it had no title to the land, but merely a lien for taxes, and
any -one who purchased from ‘the’ 1mprovement districts
would hold subject to the State’s superior lien for taxes.
Therefore the deed from the State.to bhalpp on May 7,
1930, was void,.and Sharpp acquued 1o tltle to sa1d land
through said deed

Sha1 PP, . howev er, put valuable. 1mp10vements on the
land and paid $10 in acquiring the donation-deed, and
$21.65 for redeeming from tax sales, maklncr a total of
$756.65. Howevel the appellees were entltled to. the
rent after they acquired title from the improvement: dis-
tricts. The evidence shows, and the court found, that
$350 was a reasonable rent for ‘the. one year, and there-
fore deducted the $350 fr om the $756 65 leavmw the bal
ance due Sharpp $406 65.

The chancery court correctly held that Shalpp, oc-
cupying the land under color of title, was entitled ‘to b
paid and entitled to have a lien declared on the land to
secure the payment of the amount found ‘due hun "The
amount due on the' land owned by T. V. Stodtrhlll is
$291.99. 'The amotint of the lien on the land’ owned by
Jettie Stodghill is' $114.66. Wilkins v. Mdggard, 190
Ark. 532, 79'S. W. (2d) 1003. '

- The appellees prosecuted a cross- appeal and . con-
" tend that rents should be c¢harged ‘against Sharpp for
the years 1930 to 193, inclusive, and that Sharpp should
have no lien on the parcels of land on which no improve-
ments were made.. The appellees were ‘only. entitled to
rents after they aequn ed tifle from the 1mprovement dis-
tricts, and it appears that the entire 80-acre tract was
purchased’ by ‘Sharpp, and the chancellor correctly gave
him a lien on the 80 acres. -

_ The. de01 ee of the chancery. court 1s afﬁ1med

BDTLER J. (dlssentln ). The appellee, T. V.. Stodg-
hill, brouO'ht suit in the court below to cancel a tax deed
_executed by the State to appellant, J..Lee Sharpp.  The
appellee alleged, and it is not denied, that he acquired
title to a certain part of.the lands conveyed from ‘the
Southeast Arkansas Levee District and that said district
had acquired title by virtue of a purchase at a sale made
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by the comm1ss1one1 of the Chlcot Chancelv Comt on the
20th day of December,.1924. ‘Appellee further alleged
said distriet had purchased the same at a sale made under
order of the said court which was confirmed and deed
executed on April 1, 1929 also appellant claimed title by
purchase from'the, Kudoia \Vestern D1a1nage District.
Appellant ‘alleged that'said dlamaoe ‘district had pur-
chased at a sale made under order of the chancer§ court
the report of which had’ héen comnfirmed and a deed made
on January 27, 1930 In addltwn to this, appellant also
clalmed title by deeds from some of the orlo‘lnal owners.

The answetr of” Shaxpp, the appellant alleged title
in. hlm bV Vntue of a donation’ deed executed and de-
livered to him by the State of Arkansas on May 7,'1930,
and that he was at that time, and has been since, in the
open; notorious; peaceable'and -adverse possession of the
lands; claiming-to’'be the owner thereof under said deed.
He explessly pledded the 'two-year: statute of limitation
in support of ‘his title and in bar of ’rhe title dsserted by
appellee, ' SRR -

The facts in. the case are that the sale was’ made to
the State for delinquent taxes, and:that such sale was void
because of certain irregularities:. It also: appears. that
appellee, Stodghill, -was the owner of the lands at the
time. of.the forféiture to the State. - He had previously
mortgaged the lanids and afterward abandoned them with-
out ‘paying the mortgage debt.. The lands were located
within the two dist¥iéts fiamed. above.dnd were sold for
levee and improvement taxes and purchased by the said
dlstucts and: conveyed- to hlm .on . the dates .above
mentioned.

, In upholding the tltle acqulled by the appellee f1 om
the levee and drainage dlstucts the learned chancellor,
in stating the position of, dppellant (the detendant in the
court. below) said ; “Defendant defends.upon, the ground
of laches also upon the seven-year: s’ratute of hmltatlon,
and the two -year hm1tat10n statute under §. 694;7 of Craw-
tord & Moses’ Digest.””. The, 1emdmde1 of the findings
and decree of the. chancellor wholly ignore: tlns defense, as

does also the majority of this court i in affirming the decree
of the trial court. ‘
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Section 6947 of the Digest, among other provisions,
fixes the limitation of actions against those who hold
lands under donation deeds from the State at two years.
It is settled by the decisions of this court that possession
of lands for the statutory period works an investiture of
title and divests the title to the lands so held from all
others. It is also well settled that the maxim, ‘‘nallumn
tempus occurrit regi’’ applies only to the sovereign itself
and not to public corporations or other such governmental
agencies. As to these the.statute operates as against an
individual. Fort Smith v. McKibbin, 41 Ark. 45; Helena
v. Horner, 53 Ark. 151, 23 S. W. 966; Book v. Polk, 81
Ark. 244, 98 S. W. 1049; Tarleton Drainage District v.
Ame)wa/n Investment Comptm y, 186 Ark. 20, 52 S. W,
(2d) 738. ‘

Section: 6947 supra, has been held to apply in favor
of those holding lands under a deed from thé Commis-
sioner of State Lands and under donation deeds exe-
cuted by said Commissioner. Sims v. Cumby, 53 Ark.
418,14 S. W. 623; Helena v. Horner, supra. 1t has also
been decided in a long line of cases by this court that
possession under a tax .title maintained continuously,
openly and adversely for two years prior to the bringing
of a suit is sufficient to vest title, though the tax title was
void in-the bcgwnnnn . Wnn]fn/rlr v, Romk/ymr A0 Ark. 16‘%

29 S. W. 372; Dickinson v. Hardy, 79 Ark. 364 96 S. W.
355, Johfnsonv Elder, 92 Ark. 30, 121 S. 'W. 1066 ;. Black

V. Brown 129 Ark. 970 195 S. W. 673

It indubitably appears that appellant had been in
the continuous adverse possession of the lands involved
under his donation deed from the State for more than two
years between the dates when the levee and drainage dis-
tricts purchased the same at the sale made by order of
the Chicot Chancery Court for delinquent levee and
drainage taxes and conveyed them to appellee. There-
fore, the title of said districts had become barred and
divested before they conveyed the same to appellee, the
date of the drainage district’s deed to the appellee being
November 29, 1933, and that of the levee district Decem-
ber 16, 1933. These deeds to the appellee could not affect
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the title of appellant, for before these dates his title had.
vested by operation of the statute of limitation and.
neither the original owner nor the levee and drainage
districts had any title to convey to the appellee. '

For the reasons stated, I respectfully dissent from
the opinion of the. maJorlty, and am. authorlzed to say
that - Mr.” Justice Baxer coneurs in the v1ews here
expressed. '




