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SULLIVAN v, SMITH..
.. Opinion, delivered October 21, 1935.
APPEAL AND ERROR—STIPULATION FOR JUDGMENT ABSOLUTE. -—An appeal
- . from an order-setting-aside an adverse judgment and granting a
- new trial will be dismissed where appellant.failed to file a stipula-

tion that if such order was affirmed, Judgment absoluteé.should be
rendered agamst h1m

Appeal from Pomsctt (‘11cu1t Comt G F Keck,
Judge; appeal dismissed.
C. T. Carpenter, for appe’llant
’ AM/MW lJ A(Lam? for appellee
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N HUMPHBEXS J. ThlS is an appeal: flom a Judoment
rendered in the circuit court of Poinsett County. of‘the
17th day of December, 1934, setting aside .a judgment
for $5,000. rendered against .a-ppellee ‘herein-in favor of
appellant herein at the former term of said court for
injuries received by him in the operation of an.automobile
while in her _employment and while engaged in the per-
formance of hlS duties of an employee and granting her
a new trial in the-original suit..

In taking this appeal, appellant herein failed to file
a stipulation on his- part to: the effect that if the order
of the circuit court be affirmed, judgment absolute shall
be rendered by this court against him:-A part of the
second subdivision of § 2129 of - Crawford & Moses
Digest reads as follows: - . . :
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“‘But no appeal to the Sup1 eme Court from an order
granting a new trial, in a case made or bill of exceptions
shall be effectual for any purpose, unless the notice of
appeal contains.an assent on the part of appellant that,
if the order be affirmed, Judoment absolute shall be ren-
dered against the appellant.””

The order setting aside the original 311d0ment and
grantlng appellee a new trial cannot be appealed from
unless the appellant assents that, if the order be affirmed,
judgment absolute shall be 1ende1ed against -him. No
such assent appears in this appeal. A compliance with
this ‘statufe is a Jurlsdlctlonal 1equlrement and a
failure to comply with it, necessarily works a dismissal
of the appeal. Cormack v. Missouri State Life Insurance
Company, 186 -Ark." 998, 57 S W (‘)d) 403 and cases
cited therein.

The appeal is dismissed, the effect of whlch is to
leave the original case pendmv in the cncmt court for a
new trial. T : : :




