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Opinion delivered October 28, 1935.

COUNTIES—REFUNDING BONDS.—The power conferred on counties

- to issue bonds, under constitutional amendment No. 17, includes

thé power to refund them, provided the refunding bonds do not

increase the amount of the outstanding bonds or the rate of

interest. :

COUNTIES—COURTHOUSE BONDS.—Amendment No. 17, authorizing
counties to issue bonds for construction of courthouses and jails
on approval of a majority of the voters, held not to contemplate
that the electors should vate far the levy of any nartienlar rate of
taxation. ) .
COUNTIES—LEVY TO PAY COUNTY BONDS.—The levying courts ‘are
given a discretion as to the rate to be levied to discharge bonds
for construction of courthouses and jails, subject to the limita-
tion that the rate shall be sufficient to meet the maturities, and

" that the rate shall never exceed 5 mills.

COUNTIES—COURTHOUSE AND JAIL BONDS—RATE OF LEVY.—Where
a majority of the electors approve the issuance of courthouse and
jail bonds, a second election is not required to confer authority to

" change the rate of levy where such action becomes necessary.

COUNTIES—COURTHOUSE AND JAIL BONDS—RATE OF LEVY.—Acts
1935, No. 102, prohibiting counties from refunding courthouse and
jail bonds so long as taxes collected from the millage tax “hereto-
fore authorized to be levied” shall be sufficient to pay such in-
debtedness as same matures, refers not to the election or amend-

* ment authorizing the tax, but to the action of the quorum court

in levying a particular rate.

‘COUNTIES—COURTHOUSR AND JAIL BOND TAX.—Refunding of court-

" house and jail bonds held proper where the amount collected under
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* the rate fixed by the levying court of three mllls was msufﬁclent
to pay the mdebtedness as it matured.:

Appeal hom Pope (Lhancuy Comt 4. 8. Hays Spe-
‘cml Chancellor; reversed.

John G. RJG V. N. Cawtea and John L Carter for
appellant
- Joe D. Shepherd Robe:f Bailey and J. B. Ward, for
appellees '
' Swmrrs, J.” This su1t was br0110ht by appellees, the
owners of real property’ and citizens and taxpayers of
.Pope County, against appellants, the county judge and
county treasurer, respectively, of said county, to enJom
them. from 1efundmg or extending the maturities of the
bonds of said coutity theletofore issued ‘under  Amend-
ment No. 17 of the Constltutlon of thé State of Arkansas.

An answer was filed, exhibiting the records of the
county, court relating’ to the original bond issue and the
su'bsequent orders for the refunding of these bonds, to-
gether with a statement of the assessed valuations of
_the county and the revenues derived from the taxes
levied thereon. It was alleged in the answer of appel-
lants that these figures show the necessity for refunding,
‘and "the answer concludes with the following summar y
of the county’s fiscal condition in relation to these bonds:
‘“As their further answer, defendants aver that for 'the
vear 1934 the county leVi'ed three mills on the dollar, ‘as
reflected by the tax boeks ‘of said county; that the as-
sessed valuation of the taxable property of said county
for said year is $4,344,000; that the ‘estimated income
for the year 1935 is $10,946.88 (allowing for delinqueri-
cies as reflected by an average over the past three years);
that the amount due Septembe1 1, 1935, including past-
due interest and prineipal, is $18, 400 that if the: full five
mills were levied under the present condltlons it would
produce an insufficient amount to' meet the September 1,
1935, requirement; and that in ‘any event and under’ al]
cneumstances there will remain a deficit, with no way
to meet said deficit even if the five mills were available.”’

The county’s ‘officials stood on this answer ‘without
offering to plead further after a demurrer theleto had
been sustalned The questlon for decision is therefore
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‘whether, under the facts alleged in the answer, the au-
thority existed to refund the bonds.

The same parties appear here as in the case of Talk-
mgfon v. Turnbow, 190 Ark. 1138, 83 S. W. (2d) 71. The
citizen and ta\pf\yel in that case sought to enjoin the
refanding of bonds issued by Pope County under the
author lty of Amendment No. 10. This amendment author-
ized counties, cities and inéorporated towns fo issue bonds
to pay 1ndebtedness outstanding at the time of its adop—,
tion. The same citizen and’ taxpayel seeks to enjoin the
1efund1n<r of bonds issued under the authonty of Amend-
ment No. 1{ whlch authorized counties to issue bonds for
the constluctwn of coulthouses and jails. ~
" In the former appeal we upheld the authority of
the county to refund its bonds issued under Amendment
No. 10. We there held that it is the gereral rule that
the power conferred on.counties to issue bonds in the
first instance includes the power to refund them, pro-
vided that the refunding bonds do not increase the
amount of the" outstandmo bonds or the rate of interest.
In that case the validity of act 102 of the Acts of 1935
was attacked but it was held to be valid legislation.

_This act is entitled ‘‘An Act to Permit Counties fo
Refund Bonded Indebtedness of the Counties, Including
"Fundmo Bonds and Bonds Issued for the Building of
LCourt tiou_ses and Jails, and for Other Purposes.’’

A portion of § 1 of this act reads as.follows: ¢‘Pro-
vided, that no.county shall refund its outstanding bonded
-indebtedness or accrued interest or extend the maturi-
ties thereof .as herein authorized, so long as the taxes
collected from the millage tax heretofore authorized to
be levied for that purpose shall be sufficient to pay such
indebtedness as same matures,’’

It was held in the former case that this p10111b1t10n
‘has no apphcatlon where the amount collected. from the
millage- tax is. 1nsuﬁi01ent to pay the original bonds as
they. mature.

‘The orders of the county court which are e\hlblted
with the pleadings are to the.following. effect: The
county ‘‘issued its serial county courthouse and jail
bonds dated April 1, 1931, numbered from one (1) to one
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hundred forty-eight (148), both 1nclus1ve ‘due serially on
September 1 of the years 1932 to 1961; both inclusive,
bearing interest at the rate of five per centum (5%) pér
annum.’’ To pay these bonds and the interest thereon
the quorim court’ levied: taxes at the following rates:
FOl 1931, 1% ‘mills ; for’ 1932, 2 miills§ for 1933 and-1934,
3 mills.’ It appears that tour of these bonds of $1,000 cach
liaye been’ paid by the county and ‘the refunding order -
provides that the Témaining 144 bonds of *$1,000 each,
shall ‘be refunded with’ bonds for the same amounts and
bearing the same rate of- 1nt(,1 est matuun(r 501 mlly from
1940 to 1967. S e

Three questions’ were plesentcd bv the pleadings
for the decision of the coult below acco1dmo to the buef
of appellee R

TFirsts “That the Tevyi mﬂ court’ havuw fnade a Te¥ v
of oné and one-half mills to be continiied over a penod
of years, and the county ot having" entered its 01der
in accmdance Wlth such lcvv to the eﬁect that ‘same
)eal and that bonds were sold and the 01101nal Tevy
was made, pledged for: the pdvment theleof -that -the
levying court was not: authorlzed to increase such levy
at-a subsequent term.”’ - - T v

‘Second - ‘“That a pr oposal to refund such bonds and
creaté anew and différent form of obligation would have
to'be submitted to the quahﬁed electors f01 their- appr oval'

(R

in order to give the county court’ ]umsdlctlon to act.’

' Thll‘d “¢“That the county court ‘would not have' at-
thority, under the p1ov1s1ons of ‘act No, 102, of the Acts
of 1935, to refund the outstanding 1ndebtedness in' any
event, unless it should definitely appear that collection
from ‘the mlllage tax’ atithorized to be levied for that
purpose_shall be 1nsufﬁment to pay such outstandm"‘
bonds as ‘they mature o '

Considering collectlvelx these obJectlons 'to’ the -or-
der and judgment of the countv court here-questioned,
it may be said: - The authority to issue-the bonds was
derived from the vote of ‘the electors:of the.county: at
the election which the'amendment required to be'held:to
deteimine whether there'should be-a: bond issue-to+build
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a courthouse or a jail, or both. It was not contemplated
that the electors should vote for the levy of any particu-
lar rate of taxation. On the contrary, the amendment
_ provides that: ““If a majority voting in such election vote
for such building or buildims, as the case may be, and
for tax, then the levying court at any regular, special or
adgoumed term ther eattm held may lex ¥, in addition
to all other taxes now authorized by law, to be levied
against all taxable property in-the county, a special build-
ing tax not exceeding one-half of one per cent. on the
dollar of the assessed valuation of such property to pay
for such improvements, or to provide a sinking fund for
such purpose, which levy, when once made, shall continue
and be in force from year to year, and extended on the
tax books and collected until sufficient funds are collected
to pay off and discharge the cost of such: mnplovement
or-any bonds or notes and interest thereon, sold to raise
money for the payment of such impr ovement "

This does not contemplate that the levym0 court
shall in all cases levy a tax of five mills. The inhibition
is that it shall not exceed that rate. The court must levy
a sufficient rate to meet the maturities, provided the rate
shall never exceed five mills. Until this limitation has
been reached a discretion abides in the levying court.
Building costs as well as assessed valuations may differ
widely in the various counties which avail themselves of
the provisions of the amendment. The levying courts
are therefore given a discretion as to the rate to be levied,
subject, however to the limitation that it shall be suﬁi-
cient to pay off and d1scharge the cost of such i improve-
ment, provided that in-no event shall the rate exceed
five nnlls

We conclude therefore thdt a second election was
not required to confer authority to change this rate if
that action has hecome necessary.- Nor do we think there
has been any violation of the portion of act 102 of the
Acts of 1935 above quoted.

As was pointed out in the opinion in the case of
Talkington v. Turnbow, supra, this act confers express
authority to refund, but this action is not permitted,
unider- the proviso above quoted, ‘‘so long as the taxes
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collected from the millage tax heretofore authorized to
be levied for that purpose shall be sufﬁment to pay such
indebtedness as same matures.”” We think the phrase,
‘““heretofore authorized to be levied,”’ refers, not to the
election or amendment authouzmo the tax, but to the
dctlon of the quorum coult in leva(r a par tlculal rate.
The bonds may not be refunded so loncr as the taxes col-
lected from this rate are sufficient to pay. the indebted-
ness as the same matures. But the converse of the propo-
sition is also true. They may be refunded if the taxes
so collected are 1nsufﬁclent Hele it is alleged,. and the
demurrer concedes the answer to be true, that the taxes
being collected are insufficient for this purpose, and ‘“that
in any event and unde1 all anumstances there will re-
main a deficit with no WdV to meet sald deficit even if
the five mills were available.”” a

Under these facts the county courf should not be
restrained from refunding the bonds, and the decwe of
the court will therefore’ be reversed, and the cause re-
manded for further plocecdnws not inconsistent with
this opinion.




