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1. " EVIDENCE—ADMISSIBILITY OF LETTER.—In an action by seller of a
wholesale oil agency on notes given for the purchase, where it
was agreed that unmatured notes should be cancelled if the oil
company cancelled the agency for other reason than dishonesty,
insubordination or violation of rules, a letter of the.oil company
advising defendant of the company’s intention to cancel the
agency held competent to establish cancellation of the agency.

2. APPBAL AND ERROR—HARMLESS ERROR.—A dmission of incompetent _

" evidence would be harmless where the fact sought to be estab-
lished was proved by uncontradicted evidence.

3. SALES—BURDEN OF PROOF.—In a seller’s action on notes given for
the price of a wholesale oil agency, in which defendant pleaded
as a defense a contract whereby the unmatured notes would be
void if the agency should be cancelled by the oil company for rea-
sons other than dishonesty, insubordination or violation of the
company’s rules, and that the agency had been cancelled by the
oil company, held that the burden of proving that the agency was
cancelled, but not for the reasons excepted, was upon the defend-
ant. :

Appeal from Sebastian Cireuit Coult ‘Fort Smith
District; J. Sam Wood, Judge; reversed.

Roy Gean and H a,rdm & Barton, for appellant

Pryor & Pryor, for appellee.

BurLeg, J. On the 2d day of August, 1932, the ap-
pellee, G. W Skow, purchased from the appellant R. Kay
Rodgers, with the consent of the Louisiana Oil Refining
Corporation, a wholesale commission agency which
Rodgers had with the oil corporation and certain equip-
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ment -used in connection therewith for:-an agreed price
of $7,500. Of this sum $3,500 was paid in cash, and the
remaining $4,000 to be paid in installments of $200 each
to be evidenced by promissory notes which were duly exe-
cuted on that date. At the same time and as a part of
the transaction, a contract was entered into between the
said Skow and the oil corporation by which Skow was
constituted general agent of the corporation for the Fort .
Smith territory. .The contract provided that it should
continue for .a period of twelve months unless sooner
terminated. . The - parties  to the agreement expressly
reserved the right to either of them to terminate the.con-
tract upon fifteen days’ written notice without assign-
nment of cause. Skow, by the contract, undertook the
performance of certain duties and agreéd to devote his
entire time to the business of the agency, and not to be-
come interested in any business which might in any man-
ner conflict with the business of -the corporation.

At the same time that the notes were executed and
the contract between Skow and the oil corporation was
entered into, an agreement was executed as a part of the
transaction by Rodgers. and Skow providing ‘‘that, if at
any time before all said notes shall have matured, that
is, within twenty months from September 1, 1932, the
Louisiana Oil Refining Corporation should cancel its
agency contract or discontinue its agency with the buyer
without his consent, for any reason other than his dis-
honesty, insubordination or his violation of any of the
terms of his contract with said corporation, then it is
agreed that any:of said notes then unmatured but matur-
ing thereafter shall be canceled and become void.”’

On the 29th day of April, 1933, Rodgers brought suit
for the collection of eleven of 'said promissory notes
which were due and unpaid, aggregating the sum of
$2,200, for which amount judgment was prayed with
interest. Skow answered-admitting the execution of the
notes, and that they were unpaid, setting up as an af-
firmative defense that on March 2, 1933, the oil corpora-
tion canceled the agency contract -without his consent,
and that, under the terms of the:contract between himself
and Rodgers, this action on the part of the corporation in-
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validated all of said notes unmatured on that date. The
provision of the contract to this effect was ‘set out in his

answer, and is.the one.quoted supra. :

On the trial of the case Rodgers identified the eleve
notes sued on and testified that they were executed -and
delivered to him by Skow, that they were past due and
unpaid,- that he -was still the owner thereof, and that
. Skow admitted their execution and delivery. Skow, tes-
tifying in his own behalf, identified and introduced in
evidence the contract between himself and the oil cor-
poration, -and also the contract between himself and the
plaintiff,- Rodgers. He offéred in evidence a letter pur-
porting to have been written to him on March-?2, 1933,
signed by the oil corporation, ‘“By J. D. Flynn, Manager
Arkansas - Division,”’ notifying . him of-the intention .of
the corporation to  cancel his agency agreement. This
letter was admitted over the objection and exception of
the plaintiff Rodgers. Skow furthei testified that, in pur-
suance.to the advice contained in the letter, the agency

agreement was canceled without his consent, of which

fact he notified Rodgers in writing on March 28, 1933,
and demanded the cancellation. and - return of the un-
matured notes. ... .. . . o .

The above was all of the evidence in the case. Each
party asked a directed verdict, whereupon the Jury was
discharged, and the court.sustained.the motion of the
defendant Skow and entered a judgment finding the is-
sues in his favor. o : '

On appeal it is insisted that the letter from the oil
corporation to Skow advising him of its intention to

cancel the agency contract was incompetent. We do not
think so. . It was competent for-the purpose for which it
was offered—namely, to establish the cancellation of the
agency agreement. The letter was. not identified as ‘an
aunthentic letter from the oil corporation. ' The identifica-
tion, however, would seem not to have been difficult. The
contract between the oil corporation and Skow was ad-
mitted in evidence without objection, and appears to
have been signed by J. D. Flynn, the same officer of the
corporation who signed the letter objected to, and, if the
handwriting of the two signatures was similar, this would
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have been sufficient evidence to warrant the court in find-
irig that the letter was genuine. But the admission of
‘the:letter was not prejudicial because the:cancellation
of the.agency agreemient was proved by the uncontra-
dicted ' testimony of :Skow, and: the letter thelefme be-
comes immaterial. = ... .. v

“" 'We are’ of the' opinion, however "that the ev1dence
was.insufficient to-sustain the finding and judgment of the
trial court.. The execution and delivery of the notes was
admitted; and the défendant, as an affirmative defense,
pleéaded ‘rhe contract between hlmself and Rodgers, which
provided . that the tnmatured notes should bhe canceled
and be void if ¢‘the Louistana should-cancel his -contract
‘before the notes had all matured without his consent and
for-any other réason or cause, except his dishonesty, in-
subordination or his.violation of any of the terms of his
contract with said corporation. "An examination of this
pleading makes it clear that, if the above allegation be
stricken from the plea, there would be no defense to the
action, and therefore, the burden of proving the.same
would necessarily 1est upon the defendant. . James v.
Orrell, 68 Ark. 284, 57 S. W. 931; Henderson v. Emerson,
105 Ark. 697, 151 8. W. 257; VanHoozer v. Grattis, 139
Ark. 390,214 S. W. 44.

Counsel for the appellee enoneously contend in sup-
port of the court’s action that, since the corporation did
not advise Skow of the cause of the cancellation of his
contract, the defendant is relieved from proving that the
d1sm1ssal did not come within the exceptions mentioned
in the contract betwéeii himself and Rodgers. This con-
tention is based on the provision in the contract between
the corporation and Skow which pe1m1ts cither party to
cancel the same Wlthout giving anv 1eason for such ac-
tion.. The contract. mvolved howevel is not that between
the corporation and Skow, but the one between. Skow,.and
- Rodgers, and, in order to escape liability on the.notes, it
was Skow’s duty to- establish, mot only- that the agency
contract was canceled without his consent, but also that
it was not on account of dishonesty, insibordination, or
violation of any of the terms of the contract on his part.
It is no answer to say that this would impose upon the
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defendant the burden of proving a negative. No one has
charged him with any dishonesty or any breach of his
contractual obligations with the oil corporation. For

- this reason, the presumption of law that all men are

presumed to be honest has no application, and the au-
thorities cited by appellee are not in point. It is the
appellee who by his plea must rely on the fact that his
discharge as agent of the corporation did not come within
the exceptions named in the contract, and in order to
establish this it is essential that he make negative proof.
Austin v. Dermott Canning Co., 182 Ark. 1128, 34 S. W.
(2d) 773; Hopper v. State, 19 Ark. 143; 22 C. J., p. 70.
As appellee argues, it is true that no one but the oil
corporation would know the particular reason influencing
it to terminate the agency contract, but Skow would have
known whether it was not on account of dishonesty, in-
subordination, or breach of the contract on his part, and,
as these conditions must not have existed, if Skow is to
be relieved of the payment of his notes, the burden is
upon him to make proof of the nonexistence of those facts.
The judgment of the trial court must be reversed,
and the cause remanded for a, new -trial.. -




