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Dosss v. STATE.
Crim. 3939
Opinion delivered July 8, 1935.

INDICTMENT AND INFORMATION-—GROUND OF CHALLENGE TO GRAND
JURY.—One charged with murder is not entitled to challenge a
member of the grand jury on the ground of bias and prejudice,
under Crawford & Moses’ Dig., § 3005.

CRIMINAL LAW-—COMPETENCY OF EXPERT WITNESS.—A witness is
not competent to pass upon his qualifications to testify as an ex-
pert, the question being one for the court. )
CRIMINAL LAW—SANITY—NONEXPERT TESTIMONY.—Nonexpert wit-
nesses may express such opinions only as to accused’s sanity as
are based upon personal association and observation of accused,
and then only after they have stated facts showing opportunity
for association and observation sufficient to afford a fair and
reasonable basis for formation of an opinion.

CRIMINAL LAW—COMPETENCY OF EXPERT.—In a murder prosecu-
tion it was not error to refuse to permit a witness to answer
hypothetical questions as to accused’s sanity where, being asked
if he was capable of forming an opinion as to a person’s sanity,
he answered that he would not like to pass judgment unless he
knew “their kind of habits and the courses they have pursued.”
WITNESSES—EXTENT OF EXAMINATION.—The trial court has a dis-
cretion as to the extent of the examination of a witness.
CRIMINAL LAW—EXAMINATION OF EXPERT.—In a murder prosecu-
tion, it was not prejudicial error to stop the cross-examination
of an expert testifying for accused and to refuse to permit ac-
cused to re-examine the witness who had been examined at length,
and where it does not appear what questions would have been
propounded nor what answers would have been given.

CRIMINAL LAW—OPINIONS OF NON-EXPERTS.—It was not error, in
a prosecution for murder, to permit non-expert witnesses having
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opportunity for observation to express the opinion that accused
‘was sane, where they first stated the facts upon which their
opinions were based.

8. CRIMINAL LAW—OPINION OF EXPERT.—In a murder prosecution, it
was not error to permit an expert witness to testify as to delu-

" sions as a symptom of insanity where accused’s expert witness
testified that accused had dementia praecox, and where a State's

~ expert witness testified that the prmcxpal symptom of dementia
praecox was a-delusion.

9. WITNESSES—CROSS-EXAMINATION OF EXPERT —Much ]atxtude must

" be allowed in the cross-examination of an expert witness.

10. CRIMINAL LAW—EXAMINATION OF BXPERT.—Hypothetical questions

* - must contain the undisputed facts essential to the issue.

11. CRIMINAL LAW—EXAMINATION OF - EXPERTS.—Hypothetical ques-
tions asked an expert were not objectionable as omitting. undis-
puted facts where the facts alleged to be undisputed were in fact
in dlspute ' ’

Appeal from Sahne Cncmt Court H B Mecm.s,
Judge; affirmed.

Kenneth C. Coffelt and Wm. J. Kirby, for appellant.

Carl E. Bailey, Attorney General, Guy E. Williams
and Ormand B. Shaw, Assistants, for appellee.

SMmirs, J. Fannie and Louisa Orr, two sisters, elder-
ly ladies, lived in a rural community, with their nearest
neighbor about a mile away. Appellant went to their
home about dark, and démanded money, and, when he was
given about $160, he insisted that this was not all the
money the women had. The women asked him to take
the money and leave them alone, but he said dead peo-
ple told no tales, and he proceeded to beat both women
with a stick of stove wood. After beating Fannie Orr
into insensibility, he cut her throat. He beat Louisa Orr
also and attempted to cut her throat. Appellant set fire
to the house, and left it burning, and it was entirely de-
stroyed. Fannie was dead when he left. Fortunately,
Lounisa’s throat was only lacerated and she was able to
drag the body of her sister out of the house before it
was consumed by the fire. The identification of appel-
lant was complete as the perpetrator of the crime. He
was tried and convicted for the murder of Fannie Orr
and given a death sentence. The sufficiency of the tes-
timony to prove the commission of the homicide is not
questioned, but insanity at the time of the commission of
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the crime was interposed as a defense. It is not insisted
that there was any error in the instructions which sub-
mitted that question to the jury. '
. It is first insisted that error was committed in re-
fusing to quash the indictment because of the presence of
A. B. Cornett as a member of the grand jury- which re-
turned the indictment. The record recites the following
proceedings in impaneling the grand jury: ‘‘Where-
upon Frank Dobbs, who was being held to await the ac-
tion of the prospective grand jury, was brought before
the court, and the court asked him if there- was any one
of the prospective grand jurors whom he wished chal-
lenged. Whereupon the said Frank Dobbs did then and
there challenge A. B. Cornett. Whereupon the court
overruled the said challenge of the said A. B. Cornett by
the said Frank Dobps.”” It is insisted that the right to
challenge the juror Cornett should have been accorded
because of the bias and plegudlce of the juror against
appellant. - This, however is not a ground upon which
the right to challenge a grand juror could be predicated.
The statute upon that subject reads as follows: ‘“Every
person held to answer a criminal charge may object to
the competencv of any one summoned to serve as a grand
juror, before he is sworn, on the ground that he is the
prosecutor or complamant upon any charge -against
such person, or that he is a witness on the part of the
plosecutlon and has been summoned or bound in a rec-
ognizance as such; and, if such objection be established.
the person so challenged shall be set aside.” Crawford
& Moses’ Digest, § 3005. .

In the.case of Threet V. State 110 Ark. 152,161 S. W.
139, the defendant had been indicted while co_nﬁned n
jail without being afforded.the opportunity to challenge
the competency of any member of the grand jury. But
this was held not to be erronecous when it was not made
to appear that the accused had been denied the benefit
of some right secured by the statute quoted. The stat-
ute conferred no right to challenge Cornett because of
his bias or pr eJudwe
. At the conelusion of the testimony on the part of the
State showing the commission of the homicide by appel-
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lant, testimony was offered.on his behalf tending to show
that' he ‘was insane. * A number of non-expert witnesses
were introduced, who, after stating the facts upon which
their opinions were based; expressed the opinion that ap-
pellant was -insane.-. - Two- physicianis were called, who .
testified as experts in his behalf. . These were Doctms
R. E. Rowland ‘and E. T. Ponder.

- Dr. Rowland was asked his opinion about- dppelldnt’
samty, based upon a hypothetical question, and expressed
the opinion -that the facts therein stated indicated that
the person inquired about :was of abnormal mind.- He
admitted that.he made no examination.of appellant, and
deelined to say whether appellant was Sane or insane.

* Dr. Ponder did: make :a personal and physical exami-
nation of : appellant of two-hours’ duration, and ‘he ex-
pressed the opinion:that appellant was insane. Fe stated
that this' opinion’ was based upon appellant’s personal
and family history (including’ the fact that two of his
mother’s-brothers had been insane), his-own examination
of appellant, and the:testimony which he had heard in
the case. He expressed the opinion that appellant was
suffering - from dementm piaecox which:is a form: of
msamty S A SR

- It is very ealnestly -insisted ‘that error was com-
mitted in refusing to permit Professor C. C. Denney ‘to
answer the' hypothetical question which had been :pro-
pounded to and answered by Dr: Rowland. This witness
testified that he was a--g'-radua‘té of Valparaiso Univer-
sity, and had: done three years’ postgraduate work in
Peabody Teachers. College, and-had. taught psychology in
the :State-Teachers Collefre for- twenty-five- years,. and
that the science ‘which he taught included the subject of
insanity. ‘The court held that the witness had not -been
properly qualified- to testify as.an expert, and that ruling
is assigned as error. _ S

The witness  was asked this question:: £‘Q::Profes- -
sor,.in the study of your vocation and:in the practice of
it you are capable of forming an opinion about whether
or not an individual is sane or insane if- you have heard
history and actions reiterated to you, are you not?”’ He
answered the question-as follows: ‘A, T would .not like
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to pass judgment unless I knew their kind of habits and
the courses they have pursued. I think we would have
some right to presume that I would have.’”” Upon making
this answer permission was asked to propound the hypo-
thetical question. The answer quoted indicates that the
witness was unwilling to answer, because he was unable
to pass judgment unless he knew the habits of appellant
and ‘‘the courses they have pursued.”” Had the witness
possessed this information, which he admitted he did not
have, he, like other witnesses who testified on behalf of
appellant, should have been permitted to testify as-a non-
expert, basing his opinion on these observations.

- It was held, in the case of Hankins v. State, 133 Ark.
63, 201 S. 'W. 832, that it was error to admit the testimony
of nonexpert witnesses who gave their opinion as to the
sanity of the accused without stating any faects upon
which they based their opinions and without showing that
they were qualified to express such an opinion by stat-
ing the facts upon which the opinions were based. The
converse of this rule is true. Such testimony may be
admitted where the witness shows that he has had the

opportunity to associate with and to observe the accused
to an extent sufficient to form an opinion as to the ac-
cused’s sanity. He may then state what that opinion is,
the value of such testimony being, of course, a question
for the jury. But this witness was not asked to give
testimony of that character. He had not had this oppor-
tunity, as his answer indicated that he did not feel quali-
fied, lacking it, to express an expert opinion.

We do not decide, however, that the testimony would
have been competent had he stated that he was qualified
to answer the hypothetical question. The law does not
permit-the witness himself to pass upon his qualifica-
tions to testify as an expert. This is a question for the
court.

It is said in the brief in appellant’s behalf ‘‘that
expert opinion on the question of insanity based on
hypothetical questions is at best but a mere guess on
the part of the so-called expert.”” It must be confessed
that there is some foundation for this criticism when we
observe, as we constantly do, the contrariety of opinions
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which experts express in answer to the same hypothet-
ical question. Insanity is a most illusive subject, and
none of the courts have ever permitted novices and ama:
teurs to express opinions answering hypothetical ques-
tions. Such witnesses may only express such opinions as
are based upon personal association with and observa-
tion of the person whose sanity is the subject of inquiry,
and then only .after they have stated.the facts showing
opportunity for association and observation sufficient to
afford a fair and reasonable basis for the formation of
the opinion. ’

In Smoot’s Law of Insanity, page 498, it is said:
‘“An expert witness in an insanity case is, as the name
implies, a witness who has special skill and learning in
the detection and treatment of mental diseases and ab-
normal mental conditions. But, from a practical stand-
point, it is not an easy matter to determine just what
amount of knowledge and. experience is mnecessary in
each particular case in order for the witness to measure
up to the requirements. Whether the witness is quali-
fied as an expert in the case in question is a matter of
law for the trial judge to decide. Having the witness
before him; where he can the more accurately judge such
witness’ fitness and qualification, the matter rests very
largely within the sound discretion of the trial court,
and his decision, upon appeal, will be presumed to have
been proper, in the absence of a showing to the contrary.
The witness’ own opinion as to his own qualification has
been held to be immaterial.”” The author then proceeds
to say that out of the numerous authorities, among which
there is more or less conflict, well-defined rules have béen
evolved to aid the trial courts in' measuring the qualifica-
tions of such witnesses, and he proceeds to state three of
these: : o T

‘(1) As a general rule, such witness should have -
a general knowledge of medicine as a practicing physi-
cian, with a general knowledge of the mind and its func-
tions, and should have a general knowledge of the men-
tal phenomena and the disorders which attack’the mind.”’
The author says, however, that in some jurisdictions ex-
ceptions have been made permitting persons to testify




242 Doess v, StaTE. [191

as experts who did not possess all these qualifications but
who had had e\peuence in the care and observation of
the insane. . ..

 4¢(2) * Where the claimed mental derangement is of

a common type, any regular physician in good standing,

doing general practice, and who has studied.the diseases

of the mind along with the other diseases of the body, may

_testify-as an expert, the extent of hlS learnmg going alone
to his credibility. -

““(3) Where the claimed insanity is not of the
commoner type, but is of a rare, unusual, or complex na-
ture, then the witness called as an expert should qualify
by showing a reasonable amount of experience in the
study' and investigation or obselvatmn of the kmd or
class of insanity under investigation.’

We conclude therefore that there was no error in re-
fusing to permit Professor Denney to _testify as an ex-
pert: and to answer the hypothetlcal questlon

It is 1n51sted that error was committed.in hmltmw
the scope of the redirect examma‘mon of Dr. Ponder, and
this assignment of error has given us more concern than
any . 0the1 ‘question nresented on the appeal.. Some of
the uncertainty arises out of the state of the record,
which has.not been entlrely removed by a stlpulatlon
intended to clarify it. It is said in appellant’s brief that
during the cross- exammatlon of Dr. ‘Ponder:by the prose-
(utmv attornev the court stopped the cross-examination.
The witness had been asked this question: “‘Q. You
know anything about a normal man planning a robbery
and then carrying it out and then biding his act?- That
would not be the acts of a normal sane man“?” The wit-
ness answered that this wounld not indicate the acts of a
sane man. This question was then asked: ‘‘Q. He had
_ reasoning power to do that?”’, but the witness was not
permltted to answer and was excused by the court

The stipulation amending the record remtes that
“Mr. Coffelt (counsel for appellant) was seeking to re-
direct-examine defense witness, Dr. Ponder.”’ It is not
stated "what add1t1onal questions counsel \VlShed to
propound.
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-We think it would have been well for the court to
have permitted the prosecuting attorney to. continue his
cross-examination,-and have permitted a redirect exami-
nation of the witness by appellant’s counsel; but we are
unable to-say. that this was prejudicial elror requiring
the reversal.of the judgment.. It does not appear what
questions would have been propounded, nor what answers
would have been given, but it does appear that the wit-
ness had been.examined at length and had been permit-
ted to state his opinion as.to appellant’s sanity and to
give his reasons therefor. The trial judge .necessarily

~has a discretion as to the extent of the examination of a
witness, and we think it, is not shown that th1s diseretion
was abused. e

It is 1nS1sted that error was commtted in permlttmg
the State to. question nonexpert witnesses who. .were al-
lowed to express the opinion that appellant was sane.
These witnesses first. stated, however, the facts upon
which their opinions were based. They had, generally
speaking, about the same opportunities .for observatlon
as the nonexpert witnesses who had testified that appel-
lant was insane, and without protracting this opinion it
may be said that all were quahﬁed under the tests an-
nounced in.the Hankins case, supra. -

It is argued that error was committed in not con-
fining the scope of the direct examination of Dr. Murphy,
who testified as -an expert on behalf of the. State. Dr.
Murphy testified that he attempted to examine appellant,
who at first answered his questions but who later asked
the purpose of the examination and, when told what it
was, declined to answer other. questions or to submit to
an examination on the ground that his attorney was not
present.- Specific objection was made to questions re-
lating to. delusions as symptoms and evidences of certain

- forms and stages of insanity upon the ground that in
the form of insanity with which Dr. Ponder testified ap-
pellant was afflicted, delusions and hallucmahons are not
the prineipal symptoms

But Dr.- Ponder did testify that appellant had a
form of insanity known as dementia praecox, and it was .
therefore competent for Dr. Murphy to testify as to the
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manifestations of that disease. In that connection he
testified that the principal outstanding symptom of
dementia praecox is a delusion. Of necessity much lati-
tude must be allowed in the cross-examination of an ex-
pert witness. This is necessary to determine whether
he is merely guessing or has a substanhal scientific basis
for his opmlon

It is strongly insisted that it was erroneous to per-
mit the State to ask Dr. Murphy the following question:
“Q. Would there be anything to indicate insanity where
a man borrows a gun from his brother-in-law and tells
him that he is going over to collect some money from a
neighbor, and he borrows the gun for the purpose of
protecting himself from dogs that might attack him on
the way, but instead of going over to his neighbors he
goes over to the home of two women who were living
alone and demands money and takes from them a con-
siderable sum, or takes from them $160, and demands
more money, and after they refused to give him more
money he then commits murder, sets the house afire and
then leaves, or fleeing, he hides his overcoat, and also
cuts the sleeve out of the coat to do away with the blood
stains, and gets away and the next day he is appre-
hended out in the woods. After he is arrested he admits
that he was present at the time the crime was committed,
but that he was on the outside and his partner committed
the crime, and that he claims that the reason for the
blood on.the coat was caused by dragging one of the
women out of the house, is there anything under those
circumstances that would indicate insanity?’’

The objection to the question is that it left out of
account the following facts which are said to be very
essential and undisputed: ‘‘That as a child appellant
was unlike other children. That he was never reliable in
his school work, and was only able to make four grades
in ten years in school and that later in life he was never
reliable in his work.”’

Now it is the law that hypothetical questions must
contain the undisputed facts essential to the issue. Kelley
. v. State, 146 Ark. 509, 226 S. W. 137. But it cannot be
said that the omitted facts are undisputed. Members
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of his immediate family so.testified, but it was not shown
how long appellant had attended school during any of
the ten years in which he advanced only four grades.
Witnesses on. behalf of the State, several of whom had
known appellant all of his life, gave testimony which
makes it questionable whether the omitted facts were
true. - .

" The hypothetical question propounded to Dr. Row-
land recited, in substance, the facts assumed in the ques-
tion propounded to Dr. Murphy. This only summarized
the conduct of appellant according to the State’s evi-
dence. It will be observed that the question propounded
to Dr. Murphy-does not ask the witness to state his opin-
ion as to whether appellant was sane or insane, but
whether the circumstances mentioned would indicate in-
sanity. '

~ In the case of Taylor v. McClintock, 87 Ark. 294, 112
S. W. 405, it was said: ‘‘Hypothetical questions must
fairly reflect the evidence, and, unless they do, the result-
ant opinion evidence is not responsive to the real facts,
and can have no probative force. Quinn v. Higgins, [63
Wis. 664] 24 N. W. 482. The hypothetical case must em-
brace undisputed facts that are essential to the issue. In
taking the opinions of experts, either party may assume
as proved all facts which the evidence tends to prove. The
party desiring opinion evidence from experts may elicit
such opinion upon the whole evidence or any part thereof, .
and it 1s not necessary that the facts stated, as established
by the evidence, should be uncontroverted. Either party
may state the facts which he claims the evidence shows,
and the question will not be defective if there he any
evidence tending to prove such facts. When a party
seeks to take an opinion upon the whole or any selected
part of the evidence, it is the duty of the court to so
control the form of the hypothetical gquestion that there
may be no abuse of his right to take the opinion of the
experts. The right may be abused by allowing the opin-
ion to be given in such a way as to mislead the jury by
concealing the real significance of the evidence, or by
unduly emphasizing certain favorable or unfavorable
data. On the above propositions, see 1 Gr. Ev., § 441, pp.
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961, 562 ; Ince v. State, 77 Ark. 426,93 S. W. 65; St. Lowis
I.M. & S. Ry. Co.v. Hook, 83 Ark. 584, 104 S. W. 217.”’

Here -the prosecuting attorney propounded a ques-
tion which embraced what he probably conceived to be
the essential and undisputed facts. -‘The question recites
facts which the evidence tends to prove are true, but, even
though they were disputed, he had the right to do so.
He had the right also ‘‘to take the opinion’’ of the
expert upon a selected part of the evidence, subject to
the duty of the court to so control the form of the ques-
tion as to avoid an abuse of his right to take the opinion
of the expert. Counsel for appellant had the right, and
appears to have exercised it, of interrogating the wit-
ness concerning the facts recited in the question, when
considered in connection with other facts which the evi-
dence tended to establish.

We conclude therefore that there was no error in
permitting this question to be asked.

-UUpon a consideration of. the whole case, there ap-
pears to be no prejudicial error requiring the reversal
of the judgment, and it must therefore be affirmed. It
is so ordered.




