Ark.] S. & C. Transporr CoMPANY v. BARNES. 205

S. & C. TransporT CoMPANY v. BARNES.

4-3927 ’
Op1n10n dehvered J uly 1, 1935.

1: MASTER AND SERVANT—'-INDEPENDENT CONTRAC"I‘OR."—‘—'IH an’ action
. :.to recover damages resulting from a collision: of an-automobile
... With a truck, evidence that defendaht company undertook to haul
cars which the driver- of the truck had delivered, furnished him a
per m1t pald him 75 per ‘cent. of the dellvery charges that. defend—
ant company’s name was painted on the truck, and that it guaran-
. teed safe delivery of thé cars held to support a finding’ that the
. driver was. an employee of. the company, and -not an mdependent
.contractor . ' v, :
2. . MASTER AND SERVANT—ABANDONMENT OF MASTERS BUSINESS —A
’ Atruck drlver, after makmg a trip as employee of defendant com-
" pany, who, on a return trip, collided with plaintiff’s automobile,
while towing an automobile of his own accord, keld ‘not to have
abandoned his employer’s business so as to discharge the employer
. from liability for the driver’s negligence.. et :
3. - NEW TRIAL—REDUCTION OF VERDICT.—A court of rec01d has inher-
" ent power to reduce the verdicts of juries to conform to estab-
lished facts. v
4. APPEAL AND ERROR—REMISSION OF DAMAGES.— Where the testxmony
* conclusively established liability, and the trial court reduced the
-..award of the jury at the request of defendant it'is in no position
to complain that the court .should have granted a new:trial .on
. account of excessive damages awarded by the jury. .-
5. DAMAGES—EXCESSIVENESS. -—Awaxds of $2 000 to $5,000 for each
" of several plamtlffs held not excessive where plamtxﬁ’s were
seriously and more or less perimanently injured, and have suﬁ‘eled
and will continuie to suffer’in the future. : ’ '
6. NEW TRIAL—OFFER OF REMITTITUR—Failure of the trial -court" to
grant.-a new trial upon plaintiff’s refusal to- accept remittiturs
which the court.has ordered held error.

Appeal from Monroe Circuit Court; W. J. W a:(]'-
gomer, Judge; affirmed on condition. ‘- B

Allan Robmson J. R. Sm renc?/ and I’rown cfi Bmd-
ley, for appellants.

Robert S. McGregor and W : W Sharp, for appellees

Jomxsox, C. J. - Separate actions were instituted by
appellees, Kenneth C. Barnes, Mrs. Kenneth C. Barnes,
Mrs. Arnie Ray, Mrs. Annie “Worsham and Clarence
Barnes, against appellants, S. & C. Transport' Company,
a foreign corporation, and S.'J. Bage in the Monroe Cir-
cuit Court to compensate personal injuries and also the
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destruction of an automobile, the property of -appellee,
Kenneth C. Barnes, which occurred in and by reason of
a collision between said automobile and a truck and
trailer driven by appellant Bage on July 7, 1934.

The complaints respectively. alleged that Bage was
an employee and servant of S. & C. Transport Company
at the time of the collision, and was in due performance
of his duty as such; that the collision was due to the
carelessness and negligence of Bage in suddenly driving
his truck and trailer from behind a car which he was
following and entering the left side of the highway which
was being traveled by appellees, thereby carelessly and
negligently striking appellees’ automobile, destroying it,
and inflicting the very secrious personal injuries com-
plained of.

Appellant S. & C. Transport Company files answers
denying all the material allegations of the complaints
and specially alleged that Bage was, at the time of the
collision, an independent contractor.

Appellant S. J. Bage answered the complaints of
appellees by denying all material allegations thereof and
specially affirmed that at the time of the collision he was
an independent contractor and not an employee or ser-
vant of his co-appellant; moreover, that the collision was
due solely to the negligence of Kenneth C. Barnes, the
driver of the antomobile. The specific negligent acts of
Kenneth C. Barnes relied upon by appellant Bage as a
defense are not set out in the answer. The several causes
were consolidated for trial, and the testimony adduced by
appellees, when viewed in the light most favorable to
them, warranted the jury in finding: That on July 7,
1934, appellees Kenneth C. Barnes, accompanied by his
wife and son, Mrs. Ray and Mrs. Worsham, co-appellees
herein, were upon a journey from Madison, Tennessee,
to Coleman, Texas, and, while traveling in a westerly
direction across the State of Arkansas and at a point
near Brinkley, and while driving at a moderate rate of
speed and upon the right-hand side of the highway,
were suddenly met head-on by the truck and trailer
which was being ‘driven by appellant Bage; that the
Barnes automobhile was completely wrecked by the im-
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pact, and appellees and each of them received very seri-
ous and more or less painful and permanent injuries on
account of said collision; that at and prior to the colli-
sion appellant Bage was driving a truck which was draw-
ing a large trailer, the. property of S. & C. Transport
Company, and was returning -to East St. Louis from a
trip to Southwest Arkansas whele a delivery of a load
of new automobiles had been effected under the diree-
tions and control of the said S. & C. Transport Company.
The testimony on behalf of appellants was to the
effect that Bage owned the truck and had borrowed the
trailer from his co-appellant for use in making deliveries
of new automobiles, and that appellant, S. & C. Transport
Company, had notliing to do with the directions or con-
trol of the manner and means of effecting deliveries of
the cars which were being transported. Moreover, that
Bage at the time of the colhsmn was transporting a car
owned by one Mr. Darby under a private contract of
hire, and was therefore not in performance of any duty
for the master while engaged in this private enterprise. -
 Instructions were given by the trial court to the jury
.in charge which will be hereinafter adverted to covering
all issues of fact reflected by the testimony. The jury
returned verdicts in favor of appellees and against ap-
pellants  jointly as follows

Kenneth C. Barnes........ $10,000
Mrs. Kenneth C. Barnes . : 10,000
Mrs. Ray : - 10,000
Mrs. ‘Worsham e : 10,000
Clarence Barnes: - 3,500

On the presentation of appellants’ motion for new
trial, the court reduced the above awards as follows.:

Kenneth C. Barnes to..:......: $5,000
Mrs. Kenneth C. Barnes to ................ 4,000
Mrs. Arnie Ray to S . 4,500
Mrs. Annie Worsham to.. : 3,750
Clarence Barnes to 2,000

and entered judgments accordingly, and thereupon over-
ruled said motion for new trial. Both appellees and ap-
pellants saved proper exceptions and have appealed and
cross-appealed respectively from the modified judgments.
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" Appellant S. & C: Transport Company’s primary
contention for reversal is that as a matter of law Bage,
the driver of the truck and trailer at the time of the col-
lision, was an independent contr actor—directing and con-
trolhno' the- manner -and means of -carrying on his busi-
ness,’ and that therefore -the hablhty to appellees, if any,
falls upon Bage and not it. :

‘The trial court submitted thls issue of fact to the
jury under instructions, the form of which ‘are not here
complained of, and we th1nk properly so. Appellant S.
& C. Transpmt Company’s president, Mr. Smith, testi-
fied that their headquarters were situated in East St.
Louis, and it operates eight or nine-trucks and trailers in
ten or twelve different States under licenses and permits
issued by the respective States; that his company pro-
cured the order for hauling the cars transported by
Bage and furnished to him the permit to operate in this
State; that his company collected the charges for-deliver-
ing the new cars and paid to - Bage 75 per cent. of the
amount collected; that, under the directions of witness,
Bage had the name of ‘“S. & C. Transport -Company’’
painted on both sides of his truck; that safe delivery of
the new' cars hauled by Bage was guaranteed by the
S. & C. Company, and its respon51b1hty in this. behalf
was insured by an insurer. Under repeated decisions of
this court, the above testimony is amply sufficient to sup-
port the jury’s finding that the relationship existing be-
tween appellant S. & C. Transport Company and Bage
was that of master and servant or employer and employee
and not an independent contractor. Monk v. Jones, 190
Ark. 1117 ; Magnolia Petrolewm Co. v. Johnson, 149 Ark.
553, 233 S. W. 680; Ellis & Lewis v. Warner, 180 Ark. 53,
20 S W. (2d) 320 Terry Dery C’o v. Parker, 144 Ark
401, 223 S. W. 6.

Next appellant S. & C. Tlansport Company urges
that Bage, by his contract of hire with Darby to haul his
automobile upon his return trip from Southwest ‘Arkan-
sas to Kast St. Louis, deserted his master’s business for
that of his own private affairs, and was therefore with-
out the scope of his authority at the time of the collision.
Keller v. Wiate, 173 Axk. 885, 293 S. W. 1017, is cited
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as conclusive of this -contention.. ‘We cannot agree. In
the’ case, cited, White was conclusively .shown. to have
been :ujjon: no busmess of 'the' master at the :time -of. his
injury whereas. in- the .instant' case ‘Bage was returning
to appellant.S. & €. Tlanspmt Company s headquarters
at Bast'St. Lionds, Fllifiois, from a trip made to Southwest
Arkansas at this master’s demand, by its direction and
under its control. Under facts an’d,-circumstances,no’t
materially: different from the-ones here under considera-
tion,. we stated .the -applicable rule as.follows:

' ““Where an agent, driving a tluck over.a. route for
the purpose, of delivering: and selhno merchandlse in re-
turning to.. the, prmmpal s place of business, towed an
automobﬂe .of his .own accord, .and..at an 1ntersect10n
skidded. the truck through a: ﬁlhnfr statlon, ‘causing the
car. bemrr towed to strike plamtlﬂ"s car and injure plam—
tiffs, held that the principal was liable,.since, although
he exceeded his authority, he had not, as a matter of law
completely .abandoned the : prineipal’s busmess Camp-
bell Baking Co. v. (’lark 175 Ark. 899, 1 S. W. (2d) 35.

: Appellants next arge that the, t11a1 court erred in
reducing;the jury’s, awards: and not Oﬂramtmo’ a new trial.
Twist v. Mullmm 126 Ark. 427, ]908 Ww. 851 and Spadm
Creek Coal Co. v..Callahan, 179 Ark. 448, 196 S. W. 477,
are cited in support of thls contentlon .;These :cases do
not support.the.contention.ur ged There we were -deal-
ing with the. questlon of. the, sufﬁcmncy of - the testimony
to suppmt a jury’s verdiet or whether or not, such ver:
dict. rested with: the weight.of, the testimony. Certaml}
if a jury’s verdict is contraly to the testlmony, and. the
trial court.so detenmnes ;or is without testimony to sup-
port. it;. nothing can ‘be. done save (rlant a new trial; but
this . 1ule has no apphcatlon to the :facts of. this case
Here.the testimony is conclusive that liability eusts and
the trial-court reduced the awards at.the 1nV1tat10n and
request. of .appellants, andthey, are thelefme in 1no posi-
tion: to. complain, were it, determined. that this. ruling was
erroneous. - Inherently .courts of ,record have the: power
to reduce jury awards.to conform:to the,established facts
as is established by our repeated actions in this.regard.
St. Lowis & N. A. Ry. Co. v. Mathis, 76 Ark. 184, 91 S Ww.
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763; St. Louis Iron Mt. & Southern Ry. Co. v. Adams,
74 Ark. 326, 85 S. W. 768; Fordyce v. Hardin, 54 Ark.
554, 16 S. W. 576; St. L. I. M. & S. Ry. Co. v. Warner,
65 Ark. 619, 48 S. W. 222; St. L. I. M. & S. Ry. Co. V.
Williams, 92 Ark. 534, 123 S. W. 403; St. L. I. M. & §.
Ry. Co.v. Hesterly, 98 Ark. 240, 135 S. W. 874; St. L. I.
M. & S. Ry. Co. v. Brown, 100 Ark. 107, 140 S. W. 279;
Fowler v. Johnson, 11 Ark. 280; Hay v. Bank of State,
5 Ark. 250; McFarland v. State Bank, 4 Ark. 444.-

Neither can we agree that prejudicial error is made
to appear in granting and refusing instructions to the
jury in charge. We have carefully considered all instrue-
tions granted and refused by the trial court, and it must
suffice to say that the instructions given, when considered
as a whole, were fair, complete and free from prejudicial
error and covered all controverted issues of fact ten-
dered by the admitted testimony. -

" Finally, appellants contend that the modified judg-
ments as entered by the trial court are excessive. The
testimony reflects that each of appellees was painfully,
seriously and more or less permanently injured by the
collision and has suffered and will continne in the future
to suffer from the effects thereof. This testimony, with-
out quoting it in detail, is amply sufficient to support
the modified judgments. . ‘

Tt follows that no prejudicial error is made to appear
from appellants’ appeal, and the judgments against them
must therefore be affirmed. e et :

On cross-appeal appellees contend that the trial
court abused its diseretion in reducing the jury’s awards.
Without reviewing the testimony in reference to the ex-
tent of appellees’ injuries, it suffices to say that the jury’s
- awards, until modified, were clearly excessive, and -the
trial court was justified in making the reductions, but
erred in not granting a new trial upon appellees’ refusal
to accede to the remittiturs. See cases cited supra.

If appellees elect within fifteen days to accede to the
remittiturs of the trial court and waive the error indi-
cated, the judgments will in all things be affirmed; other-
wise they must be reversed and remanded on -cross-
appeal. S




