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SINCLAIR REFININGCOMPANY v. Gray.
| 4-3913
' Opinion delivered June 24, 1935.

1. 'EXPLOSIVES—CARE REQUIRED..—A company owning gasoline tanks’
and equipment held not an insurer, but bound to exercise care and
diligence to avoid injury to the health and property of others
by the escape of gas,

2. NEGLIGENCE—DEGREE OF CARE. —Cale and dlllgence valy accordmg
to the exigencies which requlre vigilance and attention; a hlgher
degree of care being required in dealmg with'a dangerous agency
than in the ordinary affairs of life or busmess which involve lit-

. tle or no risk. '

3. EXPLOSIVES——NEGLIGENCE—JURY QUESTION ——Where a 4-year.old
boy raised the top of a pipe connected with a gasoline tank ‘and
was injured by an explosion when he struck a match, whether
the owner of the tank was negllgent in leaving the pipe unlocked
held for the jury. - : ' L

4.". EXPLOSIVES—CONTRIBUTORY NEGLIGENCE.—A 4-year old boy who
raised the top of a pipe connected with a gasoline tank and was
injured in an .explosion when he struck a match held too young
to be guilty of contrlbutory neghgence :

5. EXPLOSIVES—TEST OF LIABILITY.—In a suit' to recover for injury
to a boy by a-gasoline explosion, an instruetion making the test
of defendant’s liability. the ownership of the tank which exploded,
rather than the ownership lof .the gasoline contained in the tank,

- held proper, where the ev1dence showed that the pipe leading to
the tank had been left msecurely capped

Appeal from Conway Circuit Court; A B Pmddy,
Judge; affirmed. . :

M alcolm w. Gammu/ay, f01 appellant

Edward- Gordon, for appellees.-

MEerAFFY, J; ThlS suit was begun in the Conway
Circuit Court by.Elmer. Gray, Jr., by his guardian and
next friend, Mrs. Princess C. Gr ay, and.Mrs. Princess C.
Gray against the appellant, Sinclair Refining Company,
to recover damages for injury received by Elmer Gray,
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Jr., four years old, caused by an explosion at the gaso-
hne tank belon(rmfr to dppellant The appellant had
leased from Pnnce Clergett certain land located on ‘the
north side of highway 64 west of Morrilton, Arkansas,
and had placed on said land certain undewwund gaso-
line tanks and other equipment for the 1eta1hno of gaso-
line and servicing of automobiles. Prince Clelgett was
placed in charge as agent of appellant and operated the
station using the tank and equipment until January 9,
1934, when the lease agreement and other a«neements
were canceled. The appellant however did not remove its
tanks and equipment, but continued to use them through
its agents. . One of the agents of appellant was’ J M
Melnck

Merrick testlﬁed that he was appellant’s agent at the
time the appellee, Elmer GldY Jr., was 1n3111ed that he
sold the gasoline to Bill Russell.. The witness also testi-
fied that he did not think the contract was actually can-
celed on January 9th because the cancellation agreement
had to be sent to the office and forwarded back to Mr.
Benblooh and in his judgment it was later than the 9th
before it could be sent for cancellation.

Frank Hawkins testified that he was a truck driver
for Merrick, agent of the appellant, engaged in the de-
livery of gasoline and other oil products; that he deliv-
ered the gasoline to Russell, but at the tnne he delivered
it he thought it was for Cle1 gett. .

Bill Russell testified that he was pr esent when Frank
Hawkins delivered the gasoline to Clergett’s filling sta-
tion; saw Hawkins open the lock on the tank; that he
used the axle of a Ford car to pry it.open; saw Ha\vkms
put the gasoline in the tank and try to lock it, but
Hawkins said the lock would not hold, and told witness
that he would have to get another lock, and -that he,
Hawkins, would bring one next time he came.

After the gasoline had been delivered into the tank
and the lock had been ‘broken off, on January 12, 1934,
Elmer Gray, Jr., while visiting hls grandmother who
lived on the plopelty leased by appellant where said
tanks were located, was attracted to the fill pipe used to
fill one of the undemlound tanks, and the child raised
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the top or flap of the pipe and struck a match, causing an

explosion-which. seriously injured the child. co

Quite a number of witnesses testified, but we deem it
unnecessary to set out their testimony because the undis-
puted facts show that the appellant owned and controlled
the tank, pipe and equipment. . The undisputed proof also
shows that:the lock had been broken-from the pipe some-
time in December.- . There'is no -dispute-about the fact
that the child was injured by the explosion, which would
not have occurred ‘but:for the broken-lock.. There'is no
disp’ute about the extent of the child’s injury. .

" There was-a jury trial, and a -verdict-and JudO'ment
for appellee for $500.! The icase is Here on appeal.:

Appellant states’ that its theory is that the record
shows concluswely that, it had no control or right of con-
trol ‘over the property. where the’ boy was 1n3u1ed that
thé gasoline which caused the injury did not belong to it,
but belonoed to' Bill Russell; that it had no control over
said 0rasohne ‘and* that attractwe nulsancc doctnne has
110 apphcatlon S

© Appellant: cites and relies ‘on Constantw Reﬁnm(}
Company v. Martin, 155° Ark. 193, 244 S.W. 37." In that
case the Constantin Reﬁmno Company had brought in an
oil ‘well. There was' no eV1dence of any escape of gas at
the mouth of the well or'anywhere rear there, but a'few
days after the well was capped, it was found that there
wag an escape of gas through fissures in the earth to the
surface, and’ at & point 950 feet distant from’the well
there was a crater formed in the bed of a small stream of
water. There was no evidence that the escape of-the
gas was-caused by the capping of defendant’s well. The
crater was on another tract of land than-that on which
the well was located, a'tract in‘which the defendant had
no interest, and over which it ‘iad no right to exerdise
control:-#It was on a:tract: of fenced and cultivated land,
known as-Parnell field: -A railroad track: was ‘between
defendant’s tract of land and thé Parnell tract, and the
track was on a dump of émbankment 12 feet high. The
facts in that case are wholly different from the case at
bar, and the court said in'that case-that it could discover
no act of negligence. - There was Tio negligence.in'bring-
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ing in the well, and it conducted its operations in accord-
ance with the usual methods. There was no negligence
in capping the well; the defendant not only had a right
to do that, but the law compelled it to do so. There was
no negligence in the formation of the crater, for that re-
sulted by reason of the natural pressure of oil and gas
through the fissures in the earth. In that case Judge
HarT wrote a strong dissenting opinion holding that the
Constantin Company' was liable. . ~

The next case referred to and relied on by appellant
is St. Lowas, Iron Mountain & Southern Ry. Co. v. Wayg-
goner, 112 Ark. 593,166 S. W, 948, 52 L. R. A. (N. S.) 181.
In that case the C. J. Lincoln Company had shipped over
the line of railway an empty, alcohol barrel. The barrel
was received by the railroad company at Little Rock and
shipped over its line to Ward. . When it reached Ward,
it was unloaded and set out at the end of the platform.
There was nothing to call the agent’s attention to the
barrel as having e\ploswes in it or as being dangerous.
Waggoner had gone to the station to take _the tI‘d,lll to
Judsonia, and his wife and two boys accompanied him to
the station. While he was in the waiting room, the boys
were playing on the station platform around the empty
barrel. The barrel had a half-inch cork stopper in a hole
in the end. The stopper was pulled out, ‘and one of the
boys stuck a match. to it, and.there was an explosion.
Waggoner was-ten years-old, and the court said it could
not say as a matter of law that he was guilty of contribu-
tory mnegligence. .The court stated the rule to be as
follows:

‘““Where the owner permits to remain unwualded on

his premises, something dangerous which is attractive to
children, and from which an injury may reasonably. be
antlupdted he may be liable,”’
_ In the instant case the undlsputed proof shows that
the owner of the tank and pipes permitted them to remain
on the premises where they were located unguarded, and
with the lock broken off so that the cap was not securely
fastened.

Appellant next cites Catlett v. Railway Company, 57
Ark. 461, 21 S. W. 1062. There was no proof of negli-
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gence at all, and no proof of any wrongful conduct on the
part of the railway company. Catlett, a boy of eleven
years of age, although he had been repeatedly warned not
to do so, climbed on a moving train and was injured.
The evidence shows that no one-in charge of the train
saw.Catlett attempt to-get on; or knew. anything of the .
accident. at the time. Of course the court held that there
was no evidence of negligence. ‘

- In the instant.case there is no dlspute about the lock
bemtr broken, and the p1pe belno lett in an unsafe con-
d1t10n

It is next argued:by the appellant that Hawkms was
in the employ- of Merrick and not-in the employ of ap-
pellant. There is no dispute about Merrick being the
agent of the appellant, and Hawkins was one of his truck
drivers. But, if 'he had been a stranger, the appellant
would be liable because, if ‘it left the- equipment ‘which
was to be used to store and deliver gasoline in an unsafe
condition, then any one could put gasoline-in the pipes,
and if a stranger did, and i injury resulted the appellant
would be liable because it permitted its equipment to be
in such condition that it could be used by any one, and the
only purpose of its'use was to store a- ‘dangerous agency.

The appellant was not an insurer, but it was bound
to exercise such care and diligence as to avoid injury to
the health and property .of others by the escape of gas.
The care and diligence should always vary aCCOI'dlll“' to
the exigencies wh1ch require v1g11ance and attention. A
higher detnee of. care and vigilance is required in deal-
ing with a dangerous agency than in the ordinary affairs
of life or bus1ness which - involves little or no risk.’ 28
C. J. 590-591. See Nashville Lbr. Co. v. Busbee, 100 Ark.
76,139 S. W. 301.

In the instant case, if the eV1dence showed ‘that- the
appellant had used reasonable:care, it would not be hable,
but whether it did or did net -was a question for the jury,
which was properly submltted to it unde1 ‘correct instrue-
tions.

In another case. we said: ¢“While it is true that the
deceased could not -have been killed by.the escaping.gas
if he had not unscrewed the riser, still he had the right
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to remove this apparently disconnected and dead gas pipe
from his premises.”” Pulaski Gas Light Company v.
McClintock, 97 Ark. 576, 134.S. W. 1189.

Tt is true in this case that the child would not have
been injured if he had not struck the match, but, as he
is too young to be guilty of contributory negligence, the
striking of the match did not bar his recovery. -More-
over, but for the neOIigence of appellant in leaving the
lock .broken and the p1pe unguarded, the injury could
not have occurred.

Appellant’s specific objection to the 1nstructlons is
that they made the test of liability the ownership and
control of the gasoline tank, instead of making-the test
of hablhty the ownership or control of the gasoline which
was in the tank. The gasoline would, not have caused the
injury, but for the negligence with reference to the pipe.
The gasoline would have been-perfectly harmless but, for
appellant s negligence. We, think the trial court was cor-
rect in holding that -the sole test was the ownership and
control of the tank and equ1pment The jury were fully
and fairly 1nstructed and it would serve no useful pur-
pose to dlseuss the instructions. separately

We find no error, and the judgment is aﬁirmed




