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MEEKS v. WAGGONER,
' 43985
Opunon dehveled July 1, 1930

VENUE—TRANSITORY ACTION.—Where ‘several defendants, alleged to’

be jointly liable for a tort, are sued in a' county in which one of

. them is duly summoned; the. court acquires Jurlsdlctxon of all
the defendants, under- Crawford & Moses™ Dig., §.1176.

. P10111b1t1011 to Lonbke Cucult Comt w. J. Wag—
goner, Judge ; writ demed

Trimble, Trimble & MGC rary, 101 petltloners
John R. Thompson and W. P. Beard, for respondent.

‘McHaxEY, J. On January 11, 1935, Ethel E. Smith
and her husband, J. C. W. Smith, filed an action in the
Lonoke Circuit Court against the Magnolia Petrolenm
Company, a foreign cmporatmn and a«ramst the peti-
tioners, Jim 'Meeks and Ewell Smith, to recover damages}
for personal injuries alleged' to have been sustained.by
the plamtlﬂ:' Ethel Sm1th caused by their joint negli-
gence 'in painting a strip across the sidewalk adjacent
to a filling station, in the city of Little Rock, owned by
the Macrnoha Petloleum Company and opelated by ‘the
petmoners as servants and employees, in that' she
stepped upon the wet paint on the sidewalk, slipped, fell
and was injured thereby. Service: was had upon the
Magnolia Pétroleum Company i Lonoke ‘County by ‘de-
hverlng a’ copy of -the ‘'summons to' its’ agent therein.
Service was had upon the petitioners in Pulasln County,
they being residents and citizens :thereof. Thereafter,
in apt time, they appeared in’ the Lonoke Circuit -Court,
especially for the purpose; filed their motion to quash
the service had upon them and objected to the:jurisdic-
tion of the court on this ground. The court. overruled
the motion-to quash -the service, and: held that it-had
jurisdiction of the parties. . They thereafter.filed their
petition in this court for a -writ .of prohibition against
W. J. Waggoner, judge of -the. Lonoke ‘Circuit Court, in
which they alleged want -of proper service upon them
and lack of jurisdiction' of ‘the pelson of the petitioners
by the Lonoke Circuit Court. .




190 Meexks v. WaAGGONER. [191

Plaintiffs and petitioners are all residents of
Pulaski County and the Magnolia Petrolenm Company,
the other defendant to the action, has its principal Ark-
ansas office and place of:business in Little Rock in said
county. However the latter is a foreign corporation,
doing business in Lonoke County, and has an agent and
place of business therein. It seems to be conceded that
the Magnolia Petrolenm Company has. been ploperly
served w1th process, in Lonoke County, and it is not a
party to this proceeding. The petlmonels ‘contend with
some degree of force and justice that, since they are resi-
dents of Pulaski County, and since plaintiffs in the action
in Lonoke County are also residents of Pulaski- County,
and since all the witnesses reside in Pulaski County, and
the. Magnolia Petroleum Company has_ its principal
office and place of business in said county, the action
should have been brought in Pulaski County where all
the parties reside, and they should not be compelled
to go out of the county of their, residence to defend the
action.

The. Leglslature however ,prescmbes the venue. of
actions and the manner of serving summons upon defend-
ants, and with the wisdom of its action in such matters
the courts have nothing to do.. After. plescribing the
venue of actions in many particular cases, it is provided
by § 117 6, Crawford & Moses’ Digest, as follows: ‘‘Every
other. actlon may- be brought.in any county in which the
defendant, or one of- several .defendants, resides, or is
summoned.”’ :

The joint defendant, Mavnoha Petloleum Company,

has been properly served in Lonoke County, -therefore,

under the plain provisions of § 1176, the petitioners
were properly brought into the action in the Lonoke Cir-
cuit Court. One of the three defendants was properly
summoned in Lonoke County. Therefore the venue was
properly laid as to the other defendants, petltlonels
herein. As said by Mr. Justice FRAUENTHAL in Werna-
mont v. State, 101 Ark. 210, 142 S. W. 194, quoted with
approval in Seelbmder v. W fitherspoon, 124 Ark. 331, 187
S. W.-325: ¢“It is the policy and spirit of our law,
enacted into statute by our Legislature, that every de-
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fendant shall be sued in the township or county of his
residence. To this general principle there are statutory
exceptions, chiefly in cases where there is a Jomt lia-
bility against two or more defendants, residing in differ-
ent counties. In such cases it is prov1ded that suits may
be brought in the county of the residence of any of the
defendants, and service  of summons can .be had upon
the other defendants in any county, thereby giving juris-
diction over -their persons to'the court wherein the suit
is thus instituted. Kirby’s Digest, §§ 6072 and 4558.
But, before this jurisdiction can be acquired by virtue
of these statutes over-the.person of such defendants non-
resident of the county wherein the suit is instituted, it is
essential that the defendant resident of the county where
the suit is- brought' shall be a bona fide defendant. By
our statute, it is fmthel provided that, before judgment
can be had agamst such nonresident defendants a judg-
ment must be obtained against the resident defendant
Kirby’s Digest, § 6074.”’

In Metzger v. Mann, 183 Ark. 40; 34 S. W. (2d) 1069,
Metzger was served in- Faulknel County Other defend-
ants; nonresidents of Pulaski County, entered their ap-
pearance in the action. We held that Metzger was not
properly served because the joint défendants did not
1eS1de, and were not summoned in Pulaski County, hav-
ing entered their appearance only. The situation is
dlffel ent here. While the Magnolia Petroleum Company
may not be said to reside in Lonoke County, it ‘was per-
sonally summoned there, and this gave the court juris-
diction of the petitioners, residents of Pulaski County.
See also the recent case of Arkansas Democrat v. Means,
190 Ark. 948, 82 S. W:-(2d) 256. Other cases cited
by counsel for petitioners are-not in point, and:we think
it would serve no useful purpose to distinguish them in
this opinion.  Suffice it to say that; under the plain pro-
visions of said § 1176, Crawford & Moses’ Digest, the
Lionoke Cirenit Court acquired jurisdietion of. petitioners
by service in that county on one ot the alleo"ed joint: tort-
feasors. ‘ :

- The writ will be’ demed
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