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SULLIVAN V. STATE. ' . 

•	 .Crim. 3936 

opinion delivered June 24, 1935. 

1. INTOXICATING , LIQUORS—INJUNCTION AGAINST NinsANCE.—In a 
proceding to abate a liquor nuisance conducted at an inn, even 
if the injunction exceeded the court's jurisdiction in enjoining 
the sale of liquor elsewhere in the county, such fact did not 
invalidate the:injunction in so far as it enjoined sales at the inn. 

2. INTOXICATING LIQUORS—INJUNCTION AGAINST NUISANCE.—Where a 
permanent injunction against • Ole sale • of intoxicating liquors 
was issued against an innkeeper and the owner of the building, 
the latter could not defend on the ground that she had not-been 
around the premises for two months and was ignorant of any 
violations of the injunction, where notice was brought home to 
her in the injunction suit, it being then within her power to eject 
tenants violating the injunction.
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3. .INToxICATING LIQUORS-VIOLATION OF INJUNCTION.--7-Evidence he/d 
to justify . a judgment punishing defendants . for violating a per-
manent injunction prohibiting the sale of intoxicating liquors at 
an inn. 

4. INJUNCTION-NOTICE.-A defendant in an injunction suit is 
bound to take notice of the issuance of a permanent injunction 
therein.. 

Certiorari, to Pulaski 'Circuit :Court, First Division ; 
Abner McGehee,. Judge; writ denied.. 

Floyd . Terral, for appellants. 
Carl E. Bailey, Attorney General, and Guy E.- Wil-

liams, AsSistant, for appellee.	• 
BAKER., J. . On Septeraber . :17, 1934,. "the prOseeuting 

attorney filed a petition inthe:first division of thetPulaski 
Circuit Court alleging that a building : known as the Old 
Heidelburg Inn, on the Conway Pi.ke, operated by Ernest 
Sullivan as a roadhouse; was a nuisanCe in that intoxicat-
ing liquors were sold on the premises:in -violation, of the 
law. The prayer -was for the abatement of the nuisance 
by restraining the operators • and closing -the place. On 
the same day the :court granted a temporary Order re:- 
straining Ernest ..Sullivan -.from further continuance of 
such nuisance, and the sheriff, was ordered to. close•the 
Old Heidelburg Inn. On September 24; the matter came 
on for final hearing. Mary Sullivan became a party to 
this proceeding. . She was the owner of the property..The 
record does . no,t disclose whether she made :herself a 
party voluntarily or came in .npon nOtice .served, but 
Mary Sullivan and -W. E. Sullivan were 'parties defend-
ants in the proceeding. , The .record recites as .follOws : 
"Wherefore. the court cloth, hear the testimony in behalf 
of tbe State and of the defendants; " and found that at 
the time Mary Sullivan and W. E. Sullivan -liad been opL 
erating the property. known, as Old ,Heidelburg . Inn oil 
the .Conway Pike,; further that "Mary Sullivan' and W. 
E. Sullivan had been ,engaged in: the . sale of intoxicating 
liquors at such place to such an: 'extent as to c6nstitute 
public nuisance, and that the same should be abated." 
The temporary order was made permanent. The.order 
in reference to W. E. Sullivan was: in ,the following; lan-
guage : ." That the said W. E. Sullivan . be , - and he. , is, 
hereb,y permanently enjoined from concluding,: maintain-
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ing, carrying on, and engaging in the sale and traffic of 
intoxicating liquors, either directly or indirectly, in vio-
lation of the laws of this State, at said location or any-
where else in 'Pulaski County." 
• The order as to Mary Sullivan is as follows : " That 

tbe owner of the said property, Mary Sullivan, •is hereby 
permanently. restrained froth permitting any tenants of 
said property to engage in or be interested, either di-
rectly or indirectly, in the sale or traffic of intoxiCating 
liquors."	• 

Thereafter on March 8, 1935, the prosecuting attor-
ney filed a petition to cite Mary Sullivan and W. E. 
Sullivan to answer for contempt in the matter of the vio-
lation of the restraining orders isSued against them. 
They .were notified to appear on March 8, but the case 
was continued to March 16, for trial. 

The petition fpraying for the citation alleged that at 
the building known as the Old HeideIburg Inn owned by 
Mary Sullivan and. operated by Jack Mann, Amelia Mann 
Truby; Frank Truby and Ernest Sullivan, the said par-
ties were engaged in the•traffic in' intoxicating liquors in 
violation of tbe injunction . issued against defendants on 
September 24; 1934.	 • 

Upon trial the . coUrt found the defendants, W. E. 
Sullivan and Mary Sullivan, guilty of contempt and pun-
ished W..E. Sullivan by ordering his confinement in the * 
Pulaski County jail for a period of thirty days: Mary 
Sullivan was punished by . an order directing the 'sheriff 
to close and padlock the Old Heidelburg Inn for a period 
of twelve months, and enjoined Mary Sullivan or any 
one claiming under her from Using the said iiremises 
for said period.	• 
• - From these orders and judgments of the circuit court 
the record thereof has been brought here by certiorari 
to test the legality of the orders and judgments of the 
circuit court. W. E. Sullivan made a bond in the sum of 
$300 to stay the order of the circuit court until final judg-
ment here. 

Upon the trial several witnesses were examined, 
some of whom testified that they bought intoxicating liq-
uors in said building on or about February 10. All the
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witnesses examined saw these liquors on tables where 
customers were served. Deliveries of two purchases 
about which evidence was offered were made by negro 
waiters. Other testindony was to - the effect that on or 
about the same date patrons at different tables had in-
toxicating liquors, that the bottles cohtaining the sarne 
w.ere on the tables where:the customers were eating: 

• A search and examination brought about by the 
death -of one Vincent Addy, who was thought to . have 
been foully dealt with tit . or in the - Old Heidelburg Inn, 
disclosed a small quantity of liquor hidden in the build- - 
ink. There were found about 150 to 200 empty whiskey 
bottles in a garbage heap or receptacle kept near the 
building together with • two cartons in which liquor shad 
been shipped or transported. Labels on bottles and 
brands on cartons were the . same. Proof was offered 
showing that the bnsiness at that time was being con-
ducted by W. E. Sullivan, Jack Mann, Ainelia Mann 
Truby and Frank Trilby ; that W. E. Sullivan and wife, 
and Frank Truby and wife resided or- lived in the build-
ing; that W. E. Sullivan, the Manns and the Trubys were 
partners in the operation of the business. There was no 
direct proof of any sale made by W. E. Sullivan, or Othis 
actual interest in any sale. 

It is urged on that account that he had pot violated 
the permanent injunction issued . against him. :It is.also 
urged that Mrs. Mary :Sullivan, the owner of the bh-ilding, 
had not been present since some time in January, When 
she had rented the property to Mann, Trilby and others, 
and did not know of the illegal traffic. .She urged that, 
at the time she had rented the building, she had exacted 
from the:tenants a . promise not to sell liquor therein.: 
• It is argued; upon this showing, that .the. convic-
tion *upon the citation Was not justified, • and that they 
should be - discharged from custody. It is also urged that 
the injunction against W. E. .Sullivan to the effect that 
he - was enjoined from the sale of liquor in the said build-
ing or .elsewhere in Pulaski County. : is . an injunction 
against a prospective viOlation of the law, and therefore 
cannot be maintained. .
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It should not require any extended discussion or 
argument to conVince any one that the order and judg-
ment of the circuit court was correct. It must be con-
ceded that a proceeding of this kind is to abate a nuis-
ance conducted at a particular place. If it be conceded 
that, to the extent - that the court enjoined W. E. Sullivan 
from the sale of liquor "elsewhere in Pulaski County," 
the order. was in excess of power, that in no particular 
impairs the validity of the restraint in so far, as it related 
to Old . Heidelburg Inn. It-is not contended, as a, matter 
of defense, that Old Heidelburg Inn as conducted at that 
time• was anything more or less than a resort to which 
those so inclined might go, and according to the testi-
mony engage in public carousals with congenial company 
whose entertainment and . pleasure consisted in part, at 
least, in the consumption of intoxicating.liquors. 

. It must be said that, if . these liquors were not fur-
nished directly by those who owned and operated the 
business,. they furnished the means to make easier of 
access such quantities of liquors as might be desired. 
Waiters .who served the tables said that empty bottles 
were gathered up from under the tables where custom-
ers had been served. It is not conceivable that this con-
dition could have prevailed as the ordinary -course, 
against the will and desire of those who conducted the 
business. 11"o conclusions can be reached except that those 
interested in. the business built its popularity of what-
ever' kind it had by consent and connivance, if not by 
active participation therein. 

The injunction issued on September 24, 1934, was 
Wholly ineffectual. Mrs. Mary Sullivan, the owner of 
the building, appeared in court, and was present when 
the injunction was . ordered. She and W. E. Sullivan were 
represented by counsel. It "was within their power to 
compel obedience from those who operafed the business, 
and to prevent unseemly and disorderly conduct. One 
witness even testified :that, when he wanted some liquor, 
he" went -to a well-known bootlegger, made known his 
wishes, "and the liquor was 'delivered :to him by a waiter. 
Another witness gave to a waiter his order for liquor, 
and in a few minutes the liquor was se' rved on his table
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in the presence of others who saw the delivery. Mrs. 
Mary Sullivan urges the fact that she did not. gO about 
the place, but only exacted a promise from those whom 
she . put in charge that they would not carry ,on the 
traffic. , Her statement may be true,.but she was not suffi-
ciently concerned to make an inquiry in regard to the 
nature or kind of business conducted by those who paid 
her rents for the use and occupancy of the building. 

She was the .owner, expecting rents from the .prop-
erty, perhaps nothing more. • Notice of the nuisance was 
brought home to her in the suit she had defended. to 
prevent this injunction. It was then within her• power 
to control the situation by ejection or expulsion of oc-
cupants who would not respect the.orders.of court. Those 
wbo expeci protection from the law to their ,property, 
and who desire to exercise. and enjoy their civil , rights 
without let or hindrance from irresponsibles, should obey 
the law, lend assistance to the orders and mandates of 
courts. 

Owners and operators of •resorts and the. habituees 
are not the only parties affected. The public generally 
has rights that must be protected. Taxpayers are inter-
ested in the matter of expense incurred for police super-
vision. The moral aspect of every community is always 
so affected to a degree by brothels and resorts that the 
State, to restore the customary moral status, is justified 
by necessity as well as law to take charge and compel 
obedience to the mandates of decency. - Those who en-
gage in vice and lawlessness,. whether as active partici-
pants, either secretly or by device, may not expeCt un-
merited mercy or favor because of the fact that they did 
not possess sufficient cunning to, evade detection. 

The evidence herein justifieS the orders Made. • 'The 
law is act 109 of Acts 1915; approved March 6, 1915. See 
chap. 99, Crawford & Moses' Digest, § 61.96 et .	. 

According to the . writer's view the case of- Hickey v. 
State, 123 Ark. 180, 184 S. W. 459; is not so strong a case 
as the one under revie*. Not a sale was proved there. 
In that case the business was that Of taking orders for a 
liquor house at Monette, Mo. This court upheld Ihe trial
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court in its order to abate a nuisance. Nichols v. State, 
171 Ark. 987, 287 S. W. 190. 

In the Nichols case cited aboVe, the regularity of 
the proceedings was • questioned as affecting • the jurisdic-
tion of the court. The particular point was that defend-
ant did have the proper notice. She, Nichols, was present 
and went to trial. This waS a waiver of notice. 

W. E. SulliVan contends he bad no notice of the or-
der permanently restraining him from maintenance of 
the nuisance. This order was made September 24, 1934. 
He was present at that trial. The record he presents 
here so recite's. No other notice was required, unless re- . 
quired by the court's order. 

Section 5818, Crawford & Moses' Digest, expressly 
provides that it shall not be neCessary to serve notice or 
order of injunction when notice of application therefor 
is given. He defended the injunction suit ; therefore had 
notice of that proceeding. He . defended here. 

There was no error prejudicial to the rights of Mrs. 
Sullivan or W. E. Sullivan, 

Petition denied.


