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BRANDON TIE & LUMBER COMPANY V. OSBORN. 

4-3915

Opinion-delivered June 17, 1935. 

MASTER AND SERVANT—DISCHARGE OF EMPLOYEE—JURY QUESTION. 
—Whether a laborer had been wrongfully discharged held under 
the facts to be a question fOr the jury. • 

2.. MASTER AND SERVANT—WRONGFTJL DISCHARGE—DAMAGES.-An an 
action for wrongful discharge of a laborer employed to cut, .peel, 
and deliver piling timber at so Much . per lineal foot, refusal to 
chaije 'that the measure of damages is the differenee betWeen 
the contract price for full performance and the cost of completing 
it held proper where the contract did not call for a definite ambunt 
of piling.	 .• 

3. , APPEAL AND ERROR—CONCLUSIVENESS OF VERDICT.—A.yeTclict,.sus 

tained by substantial evidence will be sustained on appeal. 

'• Appeal from Craighead- Circuit Court,. /Lake* City 
Distriet;• Neil Killough, Judge affirmed. 

• Joe C. Barrett, for apPellant. •	 • 
•• MOHANEY, J. Appellee contracted with appellant to 

cut, peel and deliver at a certain place, • piling . timbers. 
For cutting, peeling and delivering he was to receive four 
cents per lineal foot. For peeling and delivering piling 
already•cut 'in the :woods, be was to receiVe three -Cents 
per lineal foot. Both parties agree that this was the con-
tract. The difference between them is in regard to the 
place of delivery. Appellee sued appellant for $202, 
claiming that . appellant, through its . agent, Joe Nelson, 
discharged him from the job and put another in his Place 
to do the work before it 'was completed. ApPellant de-
fended on the groUnd thk it did not discharge hiin; but 
that appellee gave up the job, failed to complete his con-
tract, and consented to and approved of the selection of 
another to complete the work. BOth questions were - sub-
mitted to the jUry, and it fOund against appellant and for 
appellee for $150: Judgment was entered accordingly. 

For a reversal of the judgment, appellant first con-
tends there was no substantial evidence to. support the 
verdict, and that the court erred in refusing to direct a 
verdict in its favor at its request. We cannot agree: Ap-
pellee testified quite positively that Nelson .ran him off 
the job, told him he didn't have any job there any longer.
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This was denied by Nelson, who stated . that appellee 
asked him to get some one else to do the job. This was 
sufficient to take this question of discharge to the jury. 

It is also argued that the court submitted the wrong 
measure of damages. Appellant asked.an instruction that 
the:measure of damages, if any, recovered is the . differ-
ence between the contract price, for full performance of 
the contract and the cost of cornnleting same. The court 
.correctly refused this instruction, conceding it to be a 
correct declaration in a proper .case. Here the cOntract 
did not call for any definite amount of piling which had 
to be cut, peeled and hauled or any definite amount al-
ready cut, which bad to be peeled and hauled. So.there 
is no . room .or no basis for the 'application of such a meas-
ure of damages. 

The.principal qUestions were: ones of. fact; and since 
there was substantial evidence to suppOrt:the verdict; we 
must permit it to stand. .The instructions giVen,correctly 
'applied the law to the facts of . this case, so the judgment 
must be affirthed.


