ARK.] Axuruser-BuscH, Ixc., v. SOUTHARD. 107

ANEEUSER-BUscH, INc., v. SOUTHARD.
4-3909
Opinion delivered June 17, .1935.

1. APPEAL AND ERROR—PRESUMPTION.—On appeal the testimony must”
- be viewed in the light most favorable to appellee.

2. TRIAL—INSTRUCTIONS CONSTRUED AS A WHOLE.—An mstructmn

" that a manufacturer of beer is required to use such care in the

: manufacture, preparation, and bottling of such beverages as will

render them safe for human consumption held not objectionable

"as rendering the manufacturer an insurer of the contents of a

bottle where another instruction told the jury that the manufac-

turer is required to use such care only as would be exercised by an

ordinarily prudent person under similar circumstances and like

conditions. -

3. EVIDENCE—CONTENTS OF BOTTLE.'—_In' an aetion against-the manu-
facturer of beer by a consumer alleged to have been made ill by
drinking part of a bottle of beer containing a foreign substance,
evidence that the remaining contents of the bottle was in the
same condition at the trial as when the bottle was first opened
held to render its contents admissible. )

4. FOOD—NEGLIGENCE IN MANUFACTURE OF BEER.—In an action
against the manufacturer of beer by a consumer alleged to have

-been made ill by drinking part of a bottle containing foreign

substance, evidence held to sustam a finding of negligence of
the manufacturer.

Appeal from Phllllps 011 cmt Court; W. D. Daven—
port, Judge; affirmed. .
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Nagel, Kirby, Orrick & Shepley, G. D. Walker and
Moore & Burke, for appellant.

Jo M. Walker, for appellee.

Jomnson, C. J. To compensate an alleged personai
1n3ury, this sult was Instituted by appellee against appel-
lant in the Phillips County Circuit Court. The. perti-
nent allegations were: o

‘‘That he is a resident of Phillips County, Arkansas,
and that the defendant is a foreign corporation, author-
ized to do business in the State of Alkansae, and is en-
gaged in the business of bottling and selling in the State
of Arkansas certain.beverages, among which is bottled
beer known as Budweiser beer.

‘“‘That on or about the second day of August, 1934,
the plaintiff purchased in due course of trade, at retail, a.
bottle of Budweiser beer, manufactured and sold by the
defendant; that in drinking a portion of the beer con-
tained in said bottle, plaintiff swallowed a foreign sub-
stance and 1mmed1ately became nauseated and extremely
" ill; he then examined the contents of said bottle and dis-
covered that it contained one moth and several small flies;
that, as a result of drinking a portion of the contents of
said bottle, plaintiff became seriously ill; was compelled
to have the attention of a phys101an and suffered and
continues to suffer extreme pain and mental anguish;
that he was seized with spells of vomiting which lasted
for several hours.

‘‘Plaintiff further alleges that said bottle of bee1
had been manufactured and neOhoently sealed by said
corporation with said moth and flies in said bottle that
said bottle was delivered to the plaintiff in due cou1 se of
trade, and that the defendant, when it bottled said beer,
well knew that it was to be offel ed for sale to the gener al
publie.”’

The prayer was for judgment in the sum of $2,970
and costs.

By answer appellant denied the material allegations
of the complaint thus filed and affirmatively pleaded con-
tributory negligence in' bar of appellee’s right of
recovery.
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The testimony adduced when viewed in the light
most favorable to appellee, as we are required to do un-
der repeated decisions of this court, was to the follow-
ing effect: That on the afternoon of August 2,71934, he
purchased from a certain beverage vendor in the city of
Helena a bottle of ‘‘Budweiser beer’’ which was manu-
factured by appellant for human consnmption. - The ven-
dor removed the cap from the bottle, and appellee imme-
diately took two or three swallows of its contents; that
after two or three minutes appellee took anotlier swallow
of the contents of the bottle and swallowed some foreign
substance which made appellee violently sick; that, npon
examination of the remaining contents of the bottle of
heer, it was found to:contain a decomposed moth and two
or three small flies; that the bottle and remaining con-
tents thereof were immediately resealed by appellee and
safely kept until the trial of this case when and where
the contents were exhibited to the jury. The testimony
in behalf of appellee in reference to his injuries and the
extent thereof will be omitted because no contention is
urged in this behalf or about the amount of the awa1d if
liability exists. : :

The testimony adduced on beha]f of appellant was
to the effect that ‘‘Budweiser beer’’ was manufactured
ander the most approved and modern conditions, and
that it was a physical impossibility for foreign substances
to find entrance into such bottle of beverage and that the
contents contained carbon dioxide gas which is a germi-
cide and therefore a preservative and that decomposition
was impossible in its. presence.

The court among other instructions gave to the jury
in charge appellee’s request No. 1 as follows “The
jury is “nstructed that it is the duty of the manufac-
turers of beverages to be offered for sale to the pub-
lic to.use such care in the manufacture, preparation
and bottling of such beverages as will render them safe
for human consumption, and that, if such manufacturers
negligently permit foreign substances to be bottled in
such beverages, and a purchaser is injured by drinking
a bottle of such beverage containing such foreign sub-
stance, and on account of such foreign substance, the man-
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ufacturer would be liable to such purchaser for such
negligence,”’—of which complaint is urged, and gave ap-
pel]ant s request-No. 6 as follows:

‘““You are instructed that the law only 1equ1res that
the defendant, in the manufacturing of its beer, exercise
ordinary care,-and ordinary care as herein used means
the exercise of:such care and caution as would be exer-
cised by an ordinary prudent person under similar cir-
cumstances and like conditions, and if yon find from the
evidence in. this. case that the .defendant, Anheuser-
Busch, Inc., did exercise ordinary care in the manufactur-
ing of its beer and in the manufacture thereof exercised
every precaution known. to the science of brewing beer,
then the defendant would not be guilty of negligence and
your verdict should be for the defendant.”’

. The jury returned a verdict in favor of appellee for
the 'sum of $250, and thls appeal comes from the judgment
entered thereon.

Appellant’s first contenhon for reversal is that the
court erred . in giving to the jury. appellee’s requested
mnstruetion No. 1, heretofore quoted, and the contention
is that said request makes appellant an insurer of the
contents of -the hottle of beer. This contention is ground-
ed upon the argument that the use of the words ‘“use
such care'in the manufacture, preparation and bottling
of such beverage as will render.them safe for human con-
sumption, ete.,”” makes it an insurer. The words ‘“use
such care’” has direct reference to the degree of care re-
quired in other instructions given, and When appellant S
request No. 6, heretofore quoted, which was given. in
charge, is 1'ead in connection withi appellee’s request No.
1, there is no uncertainty that.appellant was.only required
to use ordinary care in the manufacture of its beverages.
In other words, when the two instructions are read to-
gether, they state the law as a harmonious whole, and no
conﬂlct appears.

Appe]lant next urges that the court erred in permit-
ting the remaining contents of the bottle of beer to he
exhibited to the jury as testimony. This contention is
based upon remoteness of time of exhibition plus the
testimony to the effect that carbon dioxide gas is a pre-
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servative, and that, when the bottle of beer was opened,
this gas escaped therefrom, thereby permitting the con-
tents of the bottle to change or any foreign substance
contained therein to decompose "Appellee testified that
the remaining contents.of the bottle of heer were in the
same condition when offered in testimony that it was
when first opened and a part of its contents consumed.
This testimony made the contents of the bottle piima
facie admissible in testimony (see 10° R, C. L., § 176,
tltle, EV1dence), and after its. admission the Wexght to be
given such testimony was.for the jury. No error -was
thel efore.committed in the admission of-this testimony.
Finally, appellant contends that the verdict of the-jury
was based on speculation ‘and conjecture, and therefore
should not be pelml‘rted to stand. ‘Great Atlawtzc &. Pa-
cz]‘to Tea Co. v: Gwilliams, 189 Ark. 1037, 76 S. W. (Zd)
65, is cited i in support of tlns contention. In that case we
stated the'law as follows: ‘‘There mustbe proof tending
to show the negligence’ alleged before there is a recovery.
Negligence, hke flaud is not presumed; but-it must be
ploved or, at least; facts must be shown from which it
may be 1nfene( ”—but such is not the state of the testi-
mony plesented in this, 10001d Practically, if not all,
the witnesses agree that there was some foreign substance
in this bottle of beer immediately after.it was-opened for
the purpose of consumption.. Therefore it was peculiarly
a question of fact for the jury’s determination whether
such forelgn substance ‘entered the bottle -through the
carelessness and neghgence of appellant in its manufac-
ture, and the evidence is amply sufficient to. support the
jury’s finding that it dld and that appellee was: 1n3ured
thereby. - ,

No error appeari'ng, the judgment is affirmed.
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