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lBRADL'EY v. HumPHREYS:"
4- 3884
OplllIOl’l dehve1ed June 17 1930

1. HOMESTEAD—OCCUPANCY.—The law does not require continuous
occupancy of the homestead to continue it as such, but to ‘consti-
tute an abandonment the owner must leave it with the intention

~ of renouncing and forsaking it.

2. HOMESTEAD—ABANDONMENT—EVldence held to sustam a ﬁndmg

"that a debtor had not abandoned his homestead.

3. HOMESTEAD—RIGHTS OF WIDow.—A widow who had no c}nldxen
and no separate homeéstead in her own right succeeded to the
homestead right of her husband, and her creditors could not
complain that her conveyance of the homestead was fraudulent.

4. HOMESTEAD—CONSTRUCTION OF STATUTE.—Laws pertaining to

. the homestead rights of a.widow and minor children should be
construed lxberally in then‘ favor.

Appeal from. M1s91ss1pp1 Chancery Cou1t Chlcka-
sawba District; J. F. Gautney, Chancellor ; affirmed.-

T. L. McHa'n,e yand C. 4. Cmmmgha,m for appellant

C. M. Buck, for appellees.

McHaxzy, J Appellant is the receiver for ‘the Fn st
National Bank of Blytheville, Arkansas, hereinafter
called the bank. Appellee, Mrs. Humphreys, is the widow
of the late Louis Humphieys, who died in California. in
1928. The other appellee, Mrs. Myrtle Sheeley, is -the
sister of Mrs. Humphreys.

- Mrs. Hamphreys and her husband resided in Blythe-
Ville until 1924, when they went to California on-account

_of Mr. Humphreys’ health. At that time he was the owner
of 21 shares of stock in the bank of the par value .of
$2,100. He was also the owner of a homestead in Blythe-
ville, the home in which they lived prior to their depart-
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ure for California. After the death of Mr. Humphreys,
this stock and the homestead were treated as the pr operty
of his widow, but just how she acquired title thereto is
not shown. On November 30, 1930, the bank ceased to
operate for a time. It was reowamzed and reopened for
business in February, 1931. In.the reorganization pro-
ceedings, the stock of the bank was reduced by one-third.
The Humphreys stock was reduced from 21 shares to 14
shares, the old stock being surrendered, and the new stock
issued in the name of Mrs. Louis Humphreys. On October
31, 1931, the bank again closed its doors, and was placed
in the hands of appellant Bradley as receiver for liquida-
tion. On November 27, 1931, Mrs. Humphreys mailed to
the circuit clerk in Blytheville a deed to said homestead,
conveying same to her sister, Mrs. Sheeley,. for a con-
sideration expressed in the deed of $10. The deed and
acknowledgment were dated October 1, 1931. The notary
testified that the actual date of the acknowledoment and
the signature to the deed was November 5, 1931.

Appellant brought this-action against appellees to
recover judgment against Mrs. Humphreys for $1,400,
the assessment of 100 per cent. levied, by the Comptroller
of the Currency, on February 15, 1932 ‘against her and
all other stockholders of the bank and for cancellation
of the deed from her to her sister, Mrs. Sheeley, as having
been made in fraud of ereditors, and par t](’:llldl lv in h aud
of said stock assessment.

Trial resulted in a decree for appellant for $1 400
against Mrs. Humphreys with interest. The complaint,
in so far as it related to Mrs. Sheeley and the cancella-
tion of the conveyance of the real property in Blytheville
to her; was dismissed for want of equity, because -the
court found that the homestead had not been abandoned.
From the latter part of this dec1ee this appeal is prose-
cuted.

Two questions are 1alsed by this appeal: (1) Was
the homestead abandoned? (2) Is the finding of the trial
court that it had not been abandonéd against the pre-
ponderance of the evidence?

(1) Our Constitution, § 6 of ar tlcle 9 makes the
following provision with 1ete1ence to the owner of a
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homestead who dies leaving a widow and no children,.as
is the fact in this case: ‘‘If the owner of a homestead
dies, leaving a widow, but no children, and said.widow
has no separate homestead in her own right, .the same
shall be exempt, and the rents and profits thereof shall
vest in-her during her matural life.”” Then follows-the
provision relating to ‘such an owner.who dies leaving
children. It is undlsputed in this record that at the time
Louis Humphreys removed from-:Blytheville ::to Cali-
f01ma, he was the.owner of 'a homestead. It is a dis-
puted question of fact as' to' whether he went to Cali-
fornia tempordrily for his health or permanently for
business reasons. ‘As stated in Butler-v. Butler, 176°Ark.
126, 2 S.'W. (2d) 63: ““It is the rule of law in:this-State,
announced by many decisions of this court, that the ques-
tion of whether there has been an abandonment of a
homestead: once established is almost: entirely a.question
of. intent' on the part of the homestead owner so .to do.
In other words, in order to constitute an abandonment of
a homestead, the owner must leave it. with the intention
of remouncing and forsaking it, or leaving it never to
return.” The law does not require continuous occupation
of the homestead -to continue it as such.”” We there
quoted-from Euper v. Alkire & Co., 37 Ark. 283, as fol-
lows: ““When a homestead 11ght has once attached a
continuous ‘actual -occupation is not indispensable for its
preservation. It is well settled by the authorities that.a
removal from the homestead for a temporary purpose, or
with the intention of returning and again-occupying it;is
not such an abandonment. as will'forfeit the:homestead
right.”” And in Gillis v. Gillis, 164 Ark. 532,.262.S.*W.
307 quoted in the Butler case, we said: “The quéstion
of Whether ‘one who removes from his homestead has
abandoned same is one of intention, which must be deter-
mmed from the facts and cncumstances attendmg each
case.’

Here there is ample evidence to support the court s
finding that TLouis Humphreys did not leave his home-
stead and go to California for the purpose of aban-
doning same. It is testified to by the appellees that he
left because of the condition of his health, and frequently
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talked of and prepared for returning, but, by the advice
of his physician and on account of the condltlon of his
health, he was constrained to remain longer. There is
some ev1dence contradicting this testimony, but we .are
of the opinion that the preponderance of the evidence
- supports the finding that there was no abandonment. At
least we cannot say that the finding is against the pre-
ponderanee of the evidence. It is conceded that he d1d not
acquire another homestead in California.

By the provisions of the Constitution above quoted,
the only qualification of the widow’s right ‘to enjoy the
rents and profits of the homestead during her natural
life is the clause, ‘‘if the owner of the homestead dies,
leaving a widow, but no children, and said widow has no
separate homestead in her own rlght 7 Here, as we have
seen, Mr. Humphreys died the owner of a homestead,
leaving a widow and no children, and the widow had no
separate homestead in her own right. She therefore suc-
ceeded to the homestead right of her husband. As said in
Colum v. Thornton, 122 Ark. 287, 183 S. W. 205, quoted
in the Butler case, supra: ‘‘Our Constitution gives the
homestead to the widow for life, without any restrictions. .
It is the settled policy in this State that laws pertaining
to the homestead right of the widow and minor children
shall be construed liberally in favor of the homestead
claimants.”” And we have many times held that occu-
pancy of the homestead by the widow is not necessary to
her right to enjoy the rents and profits, and this, too, even
though she marries again and removes to the homestead
of her husband. See Butler v. Butler, supra, and Colum
v. Thornton, supra.

In this view of the case, it becomes unimportant to
discuss the conveyance of Mrs. Humphreys to her sister,
for creditors have no right to complain of the conveyance
of a homestead. We find no error, and the decree is ac-
cordingly affirmed. :




