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1. ‘APPEAL AND ERROR—ESTOPPEL——ACCEPTANCE OF BENEFITS. —A w1fe
was not estopped to appeal from an ur}favorable p01t10n of a
decree of divorce by’ ‘accepting payments of allmony thereunder,
where the amount of the ahmony was not contested by the
appellee. W b S IR

2. DIVORCE-—HUSBAND’S. PROPERTY. —Where, in a -divorce 'suit,. the
wife claimed that she was entitled to.an interest:in the home, the
title of which was in her father m}-law, evidence held to establlsh
that $13,700 of hetr husband’s money was expended m construc-
tion of 'the house. :

3. DIVORCE—INTEREST OF WIFE IN: HOME. —-Where, in a divoice <su1t
the wife claimed an interest in the home, the: title of which:was
in her father-in-law, her husband’s money, expended in 1ts con-
structlon, wxll be treated.as personalty :

4. APPEAL AND ERROR—CONCLUSIVENESS OF FINDING —A chancellor ]

" finding will be sustamed on appeal unless agamst the prepon-
' derance of the testimony. - ' - o

5. DIVORCE—DIVISION OF PROPERTY. ——Where, in a divorce suxt iit was

shown that the .wife with her own ,means ‘paid-half of the: price
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of furniture worth $700, a decree awarding the furniture to the
husband was erroneous, the wife: being entltled to an equal mter-'
est therein.

6. '~ DIVORCE—ALIMONY IN GROSS. —A decree fixing the wife’s ahmony
at $50 for 24 months held improper, bemg in eﬁect a gross sum
to be paid in installments. . - -

7. DIVORCE—ALIMONY.—A decree. awardmg ahmony should not fix a
) speclﬁc sum, but should fix a _continuing allowance, ‘payable at
; fixed regular mtervals

8. DIVORCE-—-ALIMONY—EXPENSE OF OPERATION —Where a wife, by
" reason !6f physical infirmity has been obliged to discontinue her
- work.and to submit to a serious:and expénsive operation, an order

requiring. deéduction of -the ‘expense of such, operation from the
.,~alimony allowed her keld error. . . : . L

- Appeal from Washmoton Chancery Court ‘Lee
Sea,mstefr Chancellor ;- reversed

- ‘Duty & Duty and Karl Greenhaw; for appellant

Pearson & Pearson and Bernal Seannster for appel-
lee.

BUTLER J. In Feblnary, 1933 Ethel McIlroy wife
of W. H. McIlroy, brought suit for separate maintenance.
W. H. Mecllroy filed an answer and cross-complaint for
dlvmce, whereupon . plaintiff amended her complaint,
praying for divorce, for alimony, and a settlement of
property rights. The chancellor found that ‘“the defend-
ant was guilty‘of such acts and indignities toward the
plaintiff herein as to render her condition in life intoler-
able in that he treated her with abuse and neglect steadily
and conS1stently ‘pursued;. that defendant was guilty of
constant nagging and quarrehno with the plalntlﬁ herein,
and that such acts were done through no fault of the
plaintiff,””. whereupon a decree was rendered: granting
plaintiff absolute divoree, fixing her alimony at-the sum
of $5O for twenty-four months and allowmg her attor
neys’ fees. The personal property involved appears to
- have consisted only: of furniture and household acces-
sories, a part of which was decreed to:be the property
of the Industrial Finance Company, a part belonO'ing to
plaintiff individually, and a part to defendant. “Subse-
quent to this decree, a supplemental order was made al-
lowing plaintiff $25Q for the expense of a-contemplated
operation, which amount was to be deducted from.the
payment of the alimony of the last five months of the
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twenty-four months’ -alimony previously granted. - In
plaintiff’s amended complaint she prayed for an interest
in the dwelling house which had been occupied by her and
the defendant. This prayer was ignored by the decree.
One of the contentions on appeal is that the court
should ‘have adJudged plaintiff an interest in the home.
Another contention is that the court erred in not giving
plaintiff a certain carpet and' an interest in the d1n1n0
room furniture, and it is lastly contended that the decree
as to alimony was in effect an allowance of ahmony in a
gross amount. :
' Since the rendition of the decree, the defendant VV
H. Mcllroy, has paid a substantial”sum ‘of money under
and by virtue of-the divorce decree as -alimony to the
plaintiff which: sh'ehas accepted. .: Plaintiff; however,-has
not accepted any item of personal property under and by
virtue of ‘the: decree.. This, deféndant. (appellee): con-
tends, constitutes a ‘waiver of the right: to prosecute the
appeal. ' The appellee argues that appellant, having ob-
tained and accepted a decree of divorce and having heen
paid a part of the ahmony allowed :thereunder, ‘is es-
topped to prosecute an-appeal as-shehas accepted-a part
of the benefits of the decree. To sustain this ¢ontention,
we are cited to the ¢ases of Bolen v. Cumby, 53-Ark. 514,
14'S. ' W:926; Dismukes v. Halpern, 47-Ark. 320, 1-S. 'W.
554 ; Taylorv Taylor, 1563 -Ark. 206, 240S. W. 6;; Dawson
v. Mag/s, 159 Ark. 331, 252-S:'W.'33; Coston v: Lce Wilson
Co., 109 -Ark. 548,:160 S.-W. 857, and Hutton v: Pease,
190 Ark..809, 81 S W. (2d). 21... The cases cited do: not
support the contentlon made; = . SRR :

" In Dismukes v. Halpern,. supra, the pomt dec1ded
was thati the acceptance of a-deed imposing certain terms
binds the grantee to ‘their performance.” In the case of.
Taylor-v. Taylor $upra, it appears that the wife’ had
obtained a decree of divorce i m which proceeding nor prop-
erty rights had been sought ot adjudicated. Subsequent
to the decree 'and after the lapse of:the term at which it
had been granted, the divorced wife brought an-action
praying for one- thnd of her former hushand’s property.
The court held ‘that ‘the’ statute -under:: which plaintiff
brought her ‘action’contemplated a' division of-the hus-
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band’s property when the decree of divorce was granted,
and that, if the wife failed then to ask for-and obtain such
relief, the matter became res judicata. The decree first
rendered was not entered until a later date. -The plain-
tiff contended that she was entitled to the relief prayed
in the subsequent suit as she was not present when the
divorce decree was entered nunc pro tunc by the court on
its own motion. In disposing of this contentlon the court
held that the decree was for plaintiff’s beneﬁt and that
she could not consider it valid for one purpose and in-
valid for another, and that she had no right to complain
that she did not. obta,m the relief which she neither asked
nor desired in the first.instance.

In the: case of Dawson v. Mays, supm, a Wlfe had
obtained-a divorce and, after the -death of her divorced
husband,.sought to have the decree set aside in order that
she might take. dowér in his estate.. The court held that
the wife could not thus change her status after the death
of the husband. from Whom she -had seculed a decree of
divorce. S ‘ : - s
Bolen v. Cumby, supra, was ‘an actlon of egectment
in which the plamtlﬂ’ recovered -a.judgment for the pos-
session. of the: land in question and' the .defendant - re-
covered a judgment for the'value of the betterments he
had -placed. thereon. .The defendant.was tendered -the
amount of his Judgment which he. accepted. On appeal
it was held:. ‘‘His acceptance_of the amountiadjudged
to him for ameliorations is inconsistént with' his claim of
title.and of the rlght‘ to.possess the land. The artount
ad;]udoed to him is the recompense for the loss of the pos-
session and of his supposed title.. He cannot have the
title and possession, and alsoremuneration for their loss.
He .cannot, therefore, while enjoying the remuneration
awarded him, prosecute an appeal from the residue of
the judgment.”” The-doctrine.of this case was restated
in.Coston v. Lee Wilson Company, supra, and there is
nothing in the case of Hutton v. Pease, supra, which in
any way impairs it. . .

In the case at bar there is no cross- appeal chal]enfr-
ing the amount of alimony to be pald each month. There-
fore, in any event, the appellant is entitled to those-sums,
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and there is nothing inconsistent in her acceptance of the
same and her contention as heretofore stated.. Kelley:v.
Laconia Levee Dzstmct 74 Ark 202, 85 S W 249, 87
S. W. 638. -

It is ‘the contention of appellant that she should
have been awarded some interest in-the home-as she was
led to believe, while it was being erected, that it wasto
be in fact and‘in law the home of her husband and her-
self. -Her contention was based on‘the following circum-
stances: ‘appellant and W. H. Mecllroy were married ‘in
1923. They lived together as husband: and wife’ until
early in 1927 -when she sued for, and obtained, a divorce:
Shie was awarded $100 per month ‘as ahmonv for a certain
period, at the explratlon of which she was to beé paid the
sum. of $5,000.in cash:additional. ' J. H. Mellr oy, father
of 'W. H. Mcllroy, guaranteed -the payment 'of these
sums. -Some two ‘or -three months after the decree of
divorce, W. H. Mcllroy -effected a reconciliation. The
decree of divorce was annulled, and the marital relation
resumed and the property settlement set aside. They had
previously lived in apartments or boarded; and in effect-
ing the' reconciliation- appellant 'was promised among
other things that a:nice: home would be ‘built for her.
J. H. Mcllroy was the owner:of a number of building
lots, and he, in company with his son.and -appellant; se-
lected certain of these lots-upon which the home was to be
erected. -J..H. Mellroy pointed ‘out these lots:-to themn
and was presént in: person.frequently during the-con-
struction’ of the dwelling. ' Mrs. Mcllroy was there- al-
most: every day. During the period of construction, in
order that her husband might be better able to build the
house,. appellant paid: her-own pérsonal expenses from
her earnings and a ‘material part of their:living expenqe:
The constructlon of the house began- somet1me in 1929,
and itiwas completed. in the latter:part of 1930.- Appel-
lant entered upon the occupancy 6f the house when it was
completed in the belief that it ‘was the home of her hus-
band and herself.. She had no.intimation that it:was not
sueh until after the filing of her.complaint in this case,
when—and in a short time:thereafter—a deed was placed
upon'record fromJ. H. McIlroy to the:Industrial Finance
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Company conveying the lots ipon which the home stood.
The Industrial Finance Company is a corporation, which,
according to the- testimony of J. H. Mcllroy and W. H.
Mecllroy, was created for the convenience of J: H. Mec-
Ilroy in the conduct of his business and of which he is the”
virtual owner. - From the time of its incorporation and
until the hearing of this case, W. H: Mcllroy was the
president, of this corporation and in active and sole man-
agement thereof. .He is also Vice-président of the Me-
Ilroy Bank & Trust Company of which J. H. MeIlroy is
president; J. H. McIlroy and his sister owning fifty per
cent. of the capital stock of this institution.. In addition
to his official connection with the. bank. and the Indus-
trial Finance Company, W. H. Mcllroy is connected in
an official way with other. allied industries.

W. H. Mecllroy is a man, forty-three: years of aoe,
and in the discharge of his busmess duties in-connection

with the varied. McIlroy interests lie makes frequent and -

extended business journeys.  Notwithstanding all this,
he testified that since 1929.he had received no remunera-
tion. He. also testified .that .the- homé :was built with
money furnished by:the Industrial Finance Company and
not with his.own money. It was. paid out of an account
carried as.‘‘W. H. McIlroy, Special.’”’ It appears, how-
ever; that in July, 1930, while the house was under con-
struction, W.. H. McIlroy acquired from a sale of certain
stock the.sum of :$22,700 in. .cash which héipaid into-the
treasury of the Finance Company.. In‘explaining the dis-
position of this sum, he stated that'at the time this money
was received by him he owed .the :Finance Company
$9,000, which was paid out of the sum he received, leav-
ing $13,700 to his credit in-the treasury .of the company.
When asked what became :of this: balance, he answered,
‘‘then I began to whittle .on :that—different with-
drawals.”” 'When again pressed’in-this particular, he
answered, ‘‘I spent it:”” When asked, ‘‘ What for,’” he
answered, ‘‘Thousands of things—living expenses,’’-and
when urged to further explain, he. said, ‘I told you I
spent it in numerous ways—living.”’-

It is undisputed that appellant in 1928 was earning,
from ‘a  business of her own, ‘about  $200 per month net,
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and at the time appellee said that he was using his money
for living expenses it is evident that it was not expended
on his wife. ‘She was able to, and did, present vouchers
for her personal expenses during the year 1929, includ-
ing drugs, clothing, traveling expenses, etc., amounting
in the aggregate. to more than $1,000, and - for approxi-
mately the same sum in the year 1930. She produced also
canceled checks for- sums expended for household ex-
penses—pay of the servant, groceries;-household utensils,
laundry, ete.,. for.the year.1929 in the approximate sum
of $170; and.for the year.1930, in the approximate sum
of $129. - All. of this came from .heér earnings except an
allowance of.$75 a month which appellee gave. her for an
uncertain -period-of- time, but:which, it is: admitted, he
stopped.giving hér about June; 1930.- She continued to
pay her per sonal expenses for a further perlod of tlme—
at least duung the year 1931, - '
: Wi H. Mellroy, -in explaining why he’ contlnued to
work without pay, said, *“I have: a ‘house to live in, and
another consideration is, I am. representing my own
folks’ interests.”” Since their separation he ‘has con-
tinued to reside in the. home,. keeping- open house and
having' a housekeeper:.to look after the establishment at
an expense, he says, of about $130 per.month... When it
is remembered that. appellant' was paying her personal
expenses and contributing:.to the actual household ex-
penses, it seems clear that the living expenses- about
which appellee. testified.could not have been very great,
and, as his traveling expenses were paid by the business
1nte1ests he 1ep1esented there .remained.no other ex-
pense save his own personal expenditures..: From this,
it follows that his explanation:of. how the $13,700 was
spent is both unsatisfactory and insufficient. coo

. When it is remembered that .the construetlon"of the
house‘began in 1929, that the Finance Company paid the
bills therefor, and in-July, 1930, W. H. MecIlroy was in-
debted to said company in the sum of $9,000, the only
reasonable explanation: for this is that this debt was con-
tracted for money furnished :in"building the house. When
the $13,700 was paid into the treasury.of the Finance
Company. in July, 1930,:while the house was still under
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construction, there can be but little doubt, but that it,
too; went into the construction of the house, and that
J.H. Mcllroy knew of this. It is'our conclusion that at
least $13,700 was used in the construction of the house,
and,. as the title to the property was in'J. H. McIlroy, it
should be treated as personal property of W. H. McIlroy.
The appellant is -therefore: entitled to one-third thereof
under § 3511, Crawford & Moses’ Digest, and should have
judgment agamst W. H. Mellroy. for that amount.

As to the division of personal property, the evidence
relative to the ownership. of the carpet in controversy is
in conflict. It is admitted that appellant bought the car-
pet :and paid $150 therefor with her own money: Ap-
pellee claims that it was given him by the appellant, and,
while she -denied this, we cannot say that the finding of
the trial court was against the preponderance of the evi-
dence. It must therefore stand. The situation as to the
dining room furniture is quite different. It is undisputed
that it cost about $700; that appellee paid only $350 of
that amount ‘and appellant paid the balance. The:court
therefore erred in awarding the furniture to the appellee.
It should have declared that the appellant have an equal
interest therein and ordered the same sold and the pro-
ceeds divided between appellee and appellant.

© On the question of alimony, we are of the opinion
that the decree of the chancellor was in effect the award
of a gross sum to be paid in installments which is' con-
trary to the doctrine announced in our cases cited by ap-
pellant namely, Brown v. Brown, 38 Ark. 324; Wood v.
Wood, 59 Ark. 441, 27-S. W. 641, and Walker v. Walker,
147 Ark 376, 227 S. W. 762. The rule in those cases
seems to be that g court, in-awarding alimony, should not
fix a specific sum, but-a continuing allowance payable at
fixed regular- mtervals It is true that future circum-
stances mlght arise which would warrant the court in
altering the amount of the allowance or in discontinuing
it altogether. _

The uncontradicted testimony shows that appellant,
by reason of physical infirmities, has been obliged to dis-
continue her work, that this occurred a year or more
before the institution of this action, and that, if she is to
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he restored to health, it will be necessary for her to have
a serious and expensive operation performed. Her dis-
ability occurred and persisted during the existence of the
marriage contract and was considered by the trial court.
In a motion filed since the transcript was lodged in this
court, it is suggested that the necessary operation has
been performed, and that it cost a sum greatly in excess
of the amount awarded by the trial court for that pur-
pose. The appellant, however, in the court below, did
not offer any evidence as to the probable expense of the
operation, and we cannot say that the amount fixed is
unreasonably low. Under the circumstances, we think
the trial court erred in deducting this expense from the
alimony. :

The decree of the trial court as to the divorce is
affirmed, and in other respects reversed, and the cause is
1emanded with directions to award appellant the sum of
$50 per month as alimony with no limit now fixed on said
number of monthly payments, and, in addition thereto,
that she have Judgment in the sum of $250 for the opera-
tion; that'she be awarded a oneé-half interest in the dining
100m furniture; that she have judgment against W. H.
MeIlroy in the further sum of $4,566 ($4,566 1/3 of
$13,700 aforesaid) 'and on remand that J. H.. Mcllroy
and the Industrial Finance Company be made parties to
the end that they show cause why a lien should not be
declared on the lots conveyed by J. H. Mcllroy and the
buildings thereon to satisfy $4,566 of the sums ordered
to be adjudged against W. H. McIlroy, and for such other
proceedings as the parties may be advised in conformity
with the principles of: equlty and not 1ncons1stent Wlth
this opinion.’ ‘

McHaxEy, J., dissents. »




