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Opinion delivered March 13, 1933.

1. SALES—RETENTION OF TITLE—SIGNING CONTRACT.—Where a buy-
er’s agent signed an order for merchandise containing a provi-
sion for retention of title until paid for, the buyer was bound
thereby whether the agent noticed the provision or not.

2. BANKRUPTCY—EFFECT OF RESERVATION OF TITLE.—A seller’s reser-
vation of title to merchandise until paid for is valid as against
creditors of the buyer, subsequently becoming bankrupt.

Appeal from Sebastian Circuit Court, Ft. Smith
District; J. Sam Wood, Judge; affirmed.

~George W. Dodd, for appellant.
Daily & Woods, for appellee.

McHaxey, J. Sometime prior to the failure of
Browne-Brun Wholesale Grocery Company, appellee sold
it a quantity of merchandise. The order for the mer-
chandise was signed by the grocery company’s agent and
contained a clause at the head of the order providing
that the seller retained title and property in the goods
until they were paid for in full. The goods were not
paid for, and, the grocery company being in a failing
condition, appellee brought replevin against it to recover
the merchandise still on hand and unsold, a part of it
having been sold. Shortly thereafter the grocery com-
pany was adjudicated a bankrupt, and appellant became
the trustee. He was substituted as defendant in the action
and filed an answer denying that appellee was the owner
of the goods and entitled to the possession thereof and
all other material allegations in the replevin action. A

" . trial before the court sitting as a jury resulted in a find-

ing and judgment for appellee.

For a reversal of the judgment against him, appel-
lant contends (1) that the provision in the contract of
sale for the retention of title in the goods was no part
of the contract; and (2). that such retention of title
is void as against creditors.
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As to the first proposition, appellant contends that
the purchaser did not notice the provision of the contract
relating to the retention of title, and that it was not bound
on that account. The testimony was in dispute as to
whether the grocery company had notice of that provi-
sion. of the contract. Appellee’s agent stated that the
buyer’s agent knew that it was there; that it was in all
their contracts. The buyer’s agent said that the clause
made 1o impression on him, and that he paid no atten-
tion to it. The court’s ﬁndlng against appellant is sup-
ported by substantial evidence. However, we think it
would be immaterial whether the purchaser noticed that
provision or not. The undisputed fact is that. it was in
the contract, plainly visible had the purchase1 s agent
desired to 1nform himself of the provisions of the con-
tract. In the recent case of Gray v. Brewer, 177 Ark. 486,
9 S. W. (2d) 81, we held that ‘‘where a person signs a
paper contamlng the terms of a proposed contract, and
the paper is accepted, he is bound by its terms, whether
he reads the paper or not.”” See also authorities cited
in that case. We therefore hold that this provision is an
essential part of the contract.

As to the second proposition that the reservation of
title is void as agalnst creditors, we are of the opinion
that the appellant is again in error.. One of the leading
cases in this court holdmw against appellant s econtention
is Triplett v. Mansur- Tebbetts Implement Co., 68. Ark.
230, 57 S. W. 261. - It was there held that a contract of
condltlonal sale is valid, regardless of the fact that it
contains a provision that the purchaser may resell the
property in the usual course of business, and the condi-
tional vendor was allowed to replevm the goods from the

conditional vendee’s assignee in insolvency whe had

taken possession. See also Swofford Bros. Dry Goods
Co. v. Bryant, 153 Fed. 841. This case was affirmed by the
Supreme Court of the United States in Bryant v. Swof-
ford Bros. Dry Goods Co., 214 U. S..279, 29 S. Ct. 614,
53 Law. Ed. 997. '

We find no error, and the judgment is affirmed.




