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1. EXEMPTIONS-—TIME FOR MAKING CLAIM.—A. creditor of a married
man which levied ‘a garnishment on his property which was sub-
ject to his wife’s mortgage held not liable to the husband or to his

wife for loss resulting from the garnishees’ subsequent bank-

ruptey, where the husband failed to claim his personal exemp-
tions for many months and until the garnishees became insolvent.
2. EXEMPTIONS—TIME FOR MAKING CLAIM.—A creditor can subject
. funds of his debtor in the hands of a garnishee to payment of
his debt where the debtor fails to claim his exemptions, as re-

"~ quired by Crawford & Moses’ Digest, § 5549. :

Appeal from Arkansas Chancery Court, No1the1n
District; H. R. Lucas, Chancellor; reversed.

Imn am & Moher, for appellant '

George C. Lewzs, for appellee.

SmrirH, J. On January 29, 1931, the Fir st State Bank
of Bensenville, Illinois, filed su1t in the chancery court
of Arkansas County, Northern District, against Thomas
T. Taggart, to foreclose a mortgage securing certain
notes of Taggart payable to its order. As ancillary to
the foreclosure of the mortage, the plaintiff bank caused
to be'issued a garnishment 1equiring Mec@Gill Brothers to
answer what funds they had in hand belonging to the
defendant Taggart. The usual bond was given. McGill
Brothers answered that they had in their hands the pro-
ceeds of a crop of rice belonging to Taggart, which they
were ready to pay under the direction of the court, but
that they were advised there were outstanding liens
thereon.
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At the beginning of the year in which the crop of
rice was grown, Taggart borrowed money from his wife,
to secure which he gave her ‘a chattel mortgage on his
crop of rice and certain personal property. The sum due
Mrs. Taggart and thus secured was $416.07. The net pro-
ceeds of the sale of Taggart’s rice sold to Mc@ill Broth-
ers amounted to $669.98. From the time the garnishment
was -issued until the following March, MeGill Brothers
were doing a large business as rice millers, met their
obligations promptly, and were in good local credit. After
thdat time they became somewhat dilatory, and on the
26th day of July, 1931, were adjudged bankrupt, with
large liabilities and small assets.

~ A decree was rendéred on December 9 1931, fore-
closing ‘the mortgage, and pursuant the1eto a sale was
had of the land described in the mortgage, but the sale
left a large deficiency against Taggart.

. On September 17, 1932, Mrs. Tag ggart filed an inter-
vention, in which she alleged that the rice had been sold
to McGﬂl Brothers subject to her mortgage, but that
by reason of the garnishment the moriey had been im-
pounded and lost. through McGill Brothers’ insolvency,
whereas, but for the garnishment, the rice would have
been paid for. She prayed judgment for the amount of
her debt. secured by her mortgage by way of damages
against the plaintiff in the original foreclosure suit and
garnishment proceeding and the surety upon the garnish-
ment bond. Mr. Taggart filed a petition in which he
prayed that, after his wife’s claim had been ordered paid,
the balance due on the rice be paid him under § 5549,
Crawford & Moses’ Digest. He alleged that he was a
married man and insolvent, and filed a schedule of all
his personal property, and: claimed the balance due from
Mec@ill Brothers after his wife’s debt had been paid as
his personal exemptions from the demands of his credi-
tor's under the law. The court granted the relief prayed,
and this appeal is from that decree.

Authorities are cited in support of the dem ee below
to the effect that property exempted from execution gen-
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erally is also exempt from -garnishment, and that the
debtor has the right to assert the exemption in a garnish- -
ment proceeding at any time before the impounded funds
have been lawfully paid to the creditor, and also to the
effect that a stranger to the garnishment proceeding may
sue for the wrongful conversion of such impounded funds.

It is true that Mrs. Taggart ‘was a stranger to the
garnishment proceeding, but it is true also that McGill
Brothers were required to answer only as to the money
due her husband. No sum due her was impounded. She
had the right to take such action as was advised for the
recovery of any money due her. It is true also that the
garnishment against her husband was not wrongfully
sued out. McGill Brothers did have money in their hands
belonging to Taggart. He alleges this to be a fact him-
self. It is no doubt true that Taggart had the right to
claim his personal exemptions, but he might or might not
have asserted this exemption, failing which his creditors
had the right to subject the money to the payment of his
debt. As a matter of fact, both Mr. and Mrs. Taggart
delayed the assertion of the rights upon which they now
insist for many months and until McGill Brothers be-
came insolvent. Had they proceeded more expeditiously,
their action might have been more profitable.

Under the circumstances, we think there is no liabil-
ity against the plaintiff in the garnishment, and the de-
cree of the court below must be reversed, and both the
intervention and the petition will be dismissed.




