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1. TRIAL—QUESTION OF LAW OR FACT.—Where the testimony is un-
disputed, and all reasonable minds must draw the same conelu-
sion of fact therefrom, the court should direct a verdict; but
where there is substantial evidence to support a verdict of the
jury, the question is for the jury.

2. APPEAL AND ERROR—JURY QUESTION.—In testing whether there is
substantial evidence for the jury, the evidence and all reasonable
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inferences from it should be viewed in the light most favorable
to.the party against whom the verdict is directed.

3. MASTER AND SERVANT—SELECTION OF TOOLS. —1In selecting and in-
specting the tools to be used by a servant, the master is required
to use ordinary care to see that they are reasonably adapted and
safe for the purpose inténded.

4.  MASTER AND SERVANT—SELECTION OF TOOLS.—In determining
.whethér a-master has exercised ordinary care in selecting and
inspecting a tool furnished to a servant, the simplicity of the
tool and the skill required in its use is to be considered.

5. MASTER AND SERVANT—SELECTION OF TOOLS.—There is no fixed

: rule for ascertaining the liability of an employer for an injury
to an employee caused by a defect in a common tool; each case

. depending upon its circumstances.

6. MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE.—The fact that
an employee may have had opportunity to know of defects in a
tool furnished to him will not preclude recovery for injury unless
he knew of or in' the exercise of ordmary care ought to have
known of them. .

7. MASTER AND SERVANT—JURY QUESTIONS.—In an action by a work-
man whose eye was injured by a splinter either from a rock or
from the maul used to break the rock, questions of the employer’s
negligence of assumption of risk and contributory negligence
held for the jury. )

Appeal from Johnson Circuit Court; J. Sam Wood,
Judge; reversed.

Patterson, Patterson «& Patterson, for appellant.

Pryor & Pryor, for appellee.

BurLer, J. The appellant, while engaged in the per-
formance of his duties as an employee of the appellees,
suffered an injury which caused the loss of an eye. Ie
brought suit to recover damages alleging that his em-
ployers were negligent in failing to provide him reason-
ably safe 1nstrumentahtles w1th which to perform his
labor.

Appellees answered denymo' neghgence and plead-
ing assumed risk and contributory negligence as a bar
to recovery. At the conclusion of the testimony, on mo-
tion of the appellees, the jury returned a verdict at the
direction of the court. Judgment was entered in accor d-
ance with the verdict, f1 om which this appeal
prosecuted.
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There is only one question presented for our deter-
mination—. e., was the trial court correct under the evi-
dence adduced in directing a verdict for the appellees? It
is a rule of universal application that, where the testi-
‘mony is undisputed and from it all reasonable minds must
draw the same conclusion of fact, it is the duty of the
court to declare as d matter of law the conclusion to be
reached ; but, where there is any substantial evidence to
support the verdict, the question must be submitted to the
jury. In testing whether or not there is any substantial
evidence in a given case, the evidence and all reasonable
inferences deducible therefrom should be viewed in the
light most favorable to the party against whom the ver-
diet is directed, and, if there is -any conflict in the evi-
dence, or where the evidence is not in dispute but is in
such a state that fair-minded men might draw different
conclusions therefrom, it is error to direct a verdict.

The evidence tended to establish the following
facts: Appellant is a ‘“metal cooker,’’ it being his duty
to properly melt metal for use in connecting joints in a
pipe line. At the time of the injury the appellees were
engaged in constructing a water main, and the appellant
was employed by them in his usunal capacity. The water
main consisted of iron pipe which was being laid in a
ditech dug for that purpose, and, on the occasion of the
appellant’s injury, the workmen who were engaged in
excavating the ditch had been sent to another place, leav-
ing some rock in it. The foreman passed by the place
where appellant was working and told him to get an iron
or steel maul, which he pointed out, and to remove some
rock which was lying in the ditch. In order to do this,
it was necessary to shatter the rock. The foreman
told the appellant to hurry, and, in obedience to the orders
of the foreman, he picked up the maul which was lying
about 150 feet from the rock to be broken, and, throwing
it on his shoulder, hurriedly went to the place and
struck the rock two or three blows. As he struck the
last blow, something hit him in the eye, either a fragment
of the rock or a sliver from the maul, resulting in the
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loss of sight in that eye. The appellant had never used
a maul of that kind or for that purpose before. At one
time about ten or twelve years before the accident he
had used a maul or sledge in breaking up rubble while
working on a levee. An examination of the maul after
the injury showed that it was in a worn condition. The
handle was not straight, and the striking face of the maul
had been worn, so that it did not have a flat surface, but
““was broken all off around the edges of it, and had a
little ball in the middle.”’

The appellant testified that he did not make any
examination of the maul at the time he picked it up be-
cause he had been told to hurry, and he did not think the
foreman would order him to take a tool that he could
hurt himself with and so just did not look at it. There
was testimony of a witness who had had sixteen years’ ex-
perience in stone quarries to the effect that it was proper,
when the striking face of a maul became battered, to
have it redressed so as to make the face of it smooth as
there was a tendency of rock to fly outward to the s1de
when struck by a maul with a smooth face, but that if
struck by a battered maul with rounded surface the
tendency of the broken rock was to fly upward, and that
was considered one of the dangers of using a battered
maul ; that there was also danger of slivers of steel break-
ing from the maul if it had a battered or rounded sur-
face; that, while any one could observe the condition, it
Would be only one having experience who Would under-
stand the danger from its use.

It is the theory of the appellee that the maul should
be classed as a simple tool which the master was not re-
quired to inspect, and that the dangers attendant upon
its use would be only those ordinary risks which the ser-
" vant ‘would assume, and also its condition was obvious
and the danger of its use ought to have been as apparent
to him as to the master. The duty resting upon the mas-
ter in the selection and mspectmn of the instrumentalities
which the servant used in his work in all cases is to use
ordinary care that they are reasonably adapted and safe
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for the purpose intended, and, in determining that ques-
tion, the simplicity of the tool and the skill required in its
use is one of the circumstances to be considered in deter-
mining whether or not the master has exercised ordinary
care. There is no fixed rule by which the liability of
the employer for a defect in a common tool can be ascer-
tained. Arnold v. Doniphan Lumber Co., 130 Ark. 486,
198 S. W. 117. Each case must necessarily depend on its
own peculiar circumstances.

In Arnold v. Doniphan Lumber Co., supm, the court
approved the following statement: ¢‘A master 1s niot re-
quired to inspect common tools and appliances which are
committed to the custody of a servant who has the capac-
ity to understand their character and uses.”’

In Williamson & Williams v. Cates, 183 Ark. 579,
37 S. W. (2d) 88, it is said: ‘‘The axes were simple tools
such as men engaged in appellee’s occupation are Aacecus-
tomed to use from boyhood, and the fact that they were
dull eould in no wise contribute to the happening of the.
injury, for that was occasioned by the falling of a brush,
and the mere fact that it was severed with a dull axe
instead of a sharp one could make no difference. As we
have seen, appellee must have had knowledge of the use
and construction of the axes, as he appears to have been
a man of ordinary intelligence. Therefore there was no
duty resting upon the appellants to. exercise ordinary
care in the selection of the axes, for they were simple
tools in ordinary use.””

In the case of Little Rock M R. & T Rq/ Co v. Lev-
erett, Admr., 48 Ark. 333, 3 S. W. 50, quoted in the case of
C. R. 1. & P. Ry. Co. v. Smith, 107 Ark. 512 (156 S. W.
166), at page 522, it was held that a servant is not re-
quired to inspect the appliances of the business in which
he is employed for latent defects, but only to-take notice
of such defects or hazards as are obvious to the senses.
The fact that he might have known these or had the means
and opportunity of knowing them will not preclude him
from a recovery unless he did in fact know, or, in the
exercise of ordinary care, ought to have known, of them.
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After a careful consideration of the evidence ad-
duced on behalf of the appellant, applying to it the prin-
ciples of law above stated and giving to it its strongest
probative value, we are of the opinion that it warranted
a submission to the jury of the question of negligence
on the part of the master, and whether or not the servant
assumed the risk or was himself guilty of negligence con-
tributing to his injury. The question involved in this
case, like that of C. R. I. & P. Ry. Co. v. Smith, supra, ‘‘1s
an exceedingly close one.”” In that case the defective
tool was one in common use and practically identical
with the tool involved in the instant case. There the ser-
" vant injured had been directed to get the particular tool
for the use of his fellow-servant, which tool, while in
such use, glanced from the object struck because of a
worn and defective face. The court said: ‘‘The undis-
puted evidence shows that the hammer had an imperfect
striking face and was in a defective condition, when con-
sidered with reference to the uses for which it was in-
tended. * * * Hence the jury was justified in finding from
the evidence that the face of the hammer was defective,
and that its defective condition was the efficient cause of
the injury to the plaintiff. Neither can we say, as a ques-
tion of law, that, under all the facts and circumstances
adduced in evidence, an unskilled laborer of ordinary
intelligence should have known that the hammer was
defective and should have known and appreciated the
dangers that he was exposed to by reason thereof.. There
is no hard and fast rule that may be laid down as govern-
ing the liability of an employer for a defect-in common
tools. In view of this condition, we do not undertake to
say what state of facts the rule of liability should em-
brace and what state of facts it should not. * * *- There
was no duty imposed upon either plaintiff or Blackman
to search for defects in the hammer. It cannot be said,
as a question of law, that the defect in the face of the
hammer was so open and obvious that they could have
seen the defect by a glance or by such casual observation
as it would be natural for plaintiff to have made while
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carrying the hammer to Blackman or by Blackman to
have made after receiving it.”’

Since there must be another trial of this case, it is
proper that we refrain from commenting upon the effect
of the evidence or pointing out with particularity that
which appears to us to warrant a submission of the case
to the jury. ,

Reversed and remanded for a new trial.




