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1. APPEAL AND ERROR—PRESUMPTION IN FAVOR OF VERDICT.—On ap-
peal the strongest inference is drawn in favor of the jury’s find-
ing that was warranted by the evidence.

2. EVIDENCE—DELIVERY OF MAIL MATTER.—Proof that insured sent a
stamped letter to the insurer notifying it of his disabilities raised:
a presumption that the letter was received, which was not over-
come by proof that certain employees handling its mail received
no such letter where the jury might have inferred that other
employees n'ight have received it.

8. INSURANCE—PROOF OF DISABILITY.—Under an accident policy, the
insurer’s liability began from injury causing his disability and
continued until his recovery, and not from the time insurer was
advised of the disability.

Appeal from Pulaski Cirecuit Court, Third Division;

Marvin Harris, Judge; affirmed.
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STATEMENT BY THE COURT.
This appeal comes from a judgment upon an insur-
ance policy for monthly indemnity for disability suffered
by the insured for the amount claimed thereunder.

It was conceded at the trial that the policy of insur-
ance, under which the claim was made, was in force at
the time of the alleged disability of the insured, and
" admitted that the disability existed within the meaning
of the policy for the time for which indemnity was
claimed herein. ‘

" The suit was instituted by appellee to recover the
sum of $174 per month for the period of time between
February 4, 1930, to June 8, 1931, on account of dis-
ability caused by illness for that period under the terms
of the poliey of life insurance carried by the appellee in
the appellant company containing a provision for perma-
nent and total disability benefits as follows:

““Monthly Income. The company will pay to the in-
sured, with the consent of the assignee, if any, (or, if the
insured be insane, to the beneficiary) a monthly income
of one per centum of the principal sum insured ($10 for
each $1,000 of the principal sum insured), the first
monthly payment to be made immediately upon approval
of such written proofs and subsequent payments monthly
thereafter during such disability, except such payments
shall not continue beyond: the death of the insured, and
shall not continue beyond the maturity of the policy as
an endowment.”’

Appellant offered to pay appellee $174 only, contend-
ing that it had no notice of the disability suffered by the
insured before receiving a letter written by him on July
20, 1931, and, under the terms of the policy, that it was
not liable to him for anything prior to receipt of written
proofs of the disability, from which appellee had re-
covered before the letter of July 20, 1931, was written.

Appellee introduced proof tending to show that he
mailed a letter to the insurance company under date of
July 12, 1930, informing them of his disability, and con-
tended that the construction placed upon the terms of the
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policy by appellant to-the effect that it was not liable

under the policy for any payments before receiving

proper proof of disability was wrong. ‘

The court instructed the jury, which returned a ver- -
dict for the full amount claimed, and, from the judgment
thereon, the appeal is prosecuted.

Buzbee, Pugh & Harrison, for appellant.

Louis M. Cohn, for appellee. :

‘Kirsy, J., (after stating the facts). Appellant first
contends that the testimony is not sufficient to support -
the verdict, and insufficient to prove that any notice was
given of the disability under the policy that would war-
rant a recovery in the case. It is insisted that the pre-
sumption that the letter of July 12, 1930, properly mailed
to the company, was delivered had been overcome by the
rebuttal testimony, and that in any event it was not suffi-
cient notice of loss as required by the terms of the policy.

The testimony showed that the letter was dictated
by the insured, written by the stenographér at the hos-
pital on the same day, and thereafter signed by the in-
sured; was addressed accurately to the appellant com-
pany at Chattanooga, Tennessee, with the insured’s re-
turn address on the corner of the envelope, the ward of
the hospital in which he was confined being shown there-
on; and the stenographer testified that the envelope was
stamped properly, that she carried it to the postoffice
station and mailed it herself, although she did not remem-
ber whether it was sent by registered or air mail, and
that the letter was never returned. The insured also
testified that it had never been returned.

The instruections on this point about the presumption
of the letter having been delivered to and received by the
appellant were correct. Merchants’ Exchange Co. v.
Sanders, 74 Ark. 16, 84 S. W. 786, 4 Ann. Cas. 955; Bur-
lington Ins. Co. v. Threlkeld, 60 Ark. 539, 31 S.W. 265;
Southern Engine & Boiler Works v. Vaughan, 98 Ark.
388,135 S. W. 913, Ann. Cas. 1912 D, 1062; Knight v. Am-"
erican Ins. Union, 1772 Ark. 303, 288 S. W. 395; Harper
v. Thurlow, 168 Ark. 491, 270 S, W. 607 ; Bluthenthal v.




1116  Provibent Lire & AccmenT CoMpPaNY oF  [186
CuATTANO0GA, TENN. v. GRABIEL.

Atkinson, 93 Ark. 252, 124 S. W. 510; Keffer v. Stuart,

127 Ark. 498,193 S. W. 83; Click v. Sample, 73 Ark. 194,

83 S. W. 932; Taylor v. Corming Bank & Trust Co., 183

- Ark. 757, 38 S. W. (2d) 557; United Assurance Ass’n v.

Frederick, 130 Ark. 12, 195 S. W. 691.

The jury found that the presumption was not over-
come by appellant, ‘‘and we must draw the strongest in-
ference in favor of that finding that the jury were war-
. ranted in deducing from the evidence,’’ as said in Mer-
chants’ Exchange Co. v. Sanders, supra.

Four or five of the employees of the insurance com-
pany testified that, if the mail was received and distrib-
uted regularly, they would have received or known of
such letter and given it to the claim department of the
company ; but not all the employees, whose duty it was
to distribute the mail, who were working for the com-
pany during the month of July, when the letter was
claimed to have been written, testified, some of them hav-
ing been replaced by other employees, and the chief of
the claim department did not testify at all. Neither was
the letter addressed to any particular department of the
company, but to the company generally, and it might have
been received by the company without going through the
hands of the particular employees whose duties it was
to properly distribute the mail received. The testimony
left the question as to the receipt of the letter for the
determination of the jury under all the testimony ad-
duced at the trial, and the jury found that the presump-
tion as to its delivery was not overcome. Burlington Ins.
Co. v. Threlkeld, supra; and Southern Engine & Boiler
Co. v. Vaughan, supra.

This letter of July 12, 1930, informed the company
that, as a result of the fall of last December, insured sus-
tained certain injuries which necessitated two operations,
giving the name and location of the two hospitals wherein
they were performed. That he had not recovered and had
been sent to the hospital in Denver three months before
this letter was written, and his trouble had been diagnos-
- ed as tubercular ; advised that its agent through whom the
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policy had been taken out had been written to without
reply received; that insured had been confined to his bed
since April 10, and had been unable to work for several
months, in fact, from the date of his second operation on
February 4. He said he did not know the amount of the
policy, but that it was one giving his wife an income of
$100 per month in case of his death; and said that the
number on the premium note recently paid was 34,310,
and the amount of the premium was $508. This letter,
if it could be regarded as insufficient proof of the dis-
ability under the terms of the policy, certainly furnished
the company all the necessary facts for its ascertainment
about the condition; and the company could have waived
any additional proofs by not notifying insured that such
were required. KExact and full proofs were later de-
manded and supplied by the insured; and there has been
no question raised or intimation even that the disability
suffered by the insured did not exist or continue as
shown in the proofs. :

The disability herein began with the injury that
caused it and prevented the insured from the prosecution
of any kind of work or business until his recovery, and
not with the giving of the notice of such disability, and
appellant cannot claim that, notwithstanding it was ad-
vised of the time of the beginning of the disability and
the duration of its continuance, it could escape pay-
ment therefor, except for the last month thereof, because
it claimed that it had not had proper notice and proof of
such disability, and that it was only bound to the payment
of one month’s indemnity, notwithstanding the time of
its existence, because of failure to give notice and fur-
nish proof ‘thereon. It cannot escape payment therefor
under the terms of its policy because of any such claim,
and limit payment of the indemnity to one month because
of the alleged failure to give the notice about and furnish
the proof of such disability under the circumstances of
this case.

We find no error in the record, and the judgment
is affirmed. :




