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FRENCH V. CHERRY. 

4-2863

Opinion delivered Febniary 20, 1933. 

MASTER AND SERVANT-FELLOW-SERVANT DOCTRINE.-A truck driver 
collecting and hauling cotton pickers to and from a plantation 
held not a "fellow-servant" with such cotton pickers, so that his 
negligence was not a risk assumed by them. 

Appeal from Cross Circuit Court ; Neill Killough, 
Judge ; reversed. 

J. C. Brookfield, for appellant. 
Walter Killough and Giles Dearing, for appellee. 
KIRBY, J. This appeal is prosecuted from a directed 

verdict in appellant's suit for damages for personal in-
jury caused by the wrecking of appellee's truck and 
trailer, in which appellant, with other cotton pickers, 
were being transported to and from their homes to the 
place of work in appellee 's cotton fields. 

The undisputed testimony shows that appellee, a cot-
ton planter near Parkin, sent his truck, driven by Charley 
Jones, his regular driver, to Wynne to gather up cotton 
pickers and transport them to the farm, as was the cus-
tom. The driver of the truck announced, as always, that 
appellee was paying 30 cents per hundred for picking 
cotton and transporting the cotton pickers to and from his 
plantation for their work. The driver of the truck did 
not pick cotton himself. 

Appellant had been going with the others picking 
cotton on the farm prior to this particular morning. On 
this morning, after the cotton pickers were loaded into
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the trailer, it began raining while they were en route to 
Parkin, and Mr. Cherry, the appellee, ordered the driver 
of the track to return the cotton pickers to Wynne as it 
was too wet to pick cotton. On the return trip, the truck 
pulling the trailer, in which appellant was standing with 
the others, turned a short corner rapidly, turning the 
trailer over and injuring appellant and others seriously. 
The negligence alleged consisted of driving too rapidly, 
making too short a turn at the corner on the wet pave-
ment, thereby causing the injury. 

The testimony was. virtually undisputed, and the 
court directed a verdict against appellant on the ground 
that the driver of the truck was a fellow-servant of the 
other cotton pickers, for whose negligence appellee was 
not liable. 

It is insisted that the court erred in holding that 
the suit for all the injuries could not be brought together 
and requiring appellant to try his suit separately ; and it 
is also insisted that the court erred in directing a verdict 
against appellant, and this contention must be sustained. 

This case is controlled by the ruling in Haraway v. 
Mance, axte p. 971, wherein it was held that the driver 
of a truck engaged in collecting and hauling cotton pickers 
to the plantation, who were paid so much for picking ,cot-
ton and transported to and from the cotton fields by the 
employer, was not a fellow-servant of the cotton pickers, 
and they did not assume any risk on account of the negli-
gence of such driver. 

The undisputed testimony shows here that the driver 
of the truck pulling the trailer was employed by appellee 
to gather and transport the cotton pickers to and from. 
the fields, they being paid so much in addition for picking 
cotton; that the driver of the truck did not pick cotton. 
He was ordered, on the morning of the accident herein, to 
take these people back to their homes because of rain 
having made the fields too wet for picking. On the return 
journey, the driver, at a rapid rate of speed, turned a 
corner too sharply on the wet pavement, turning the
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trailer over, in which appellant was riding, and seriously 
injuring her and others. 

The driver of the truck here necessarily represented 
the master or employer, and was not a fellow-servant of 
appellant, within the doctrine well established by opinion 
in Haraway v. Mance, supra, and our other cases reviewed 
therein. The case is unlike Walsh v. Eubanks, 183 Ark. 
34, 34 S. W. (2d) 762, where the driver of the truck trans-
porting other employees of the master for the purpose of 
assisting him in unloading a car of cement was held a 
fellow-servant for whose negligence, causing injury to. 
one of such employees, the master was not liable. 

The cases might well have been consolidated, as all 
the injuries complained of by the different cotton pickers 
arose out of the same transaction and from the one act 
of negligence; but, since we are reversing the case for 
an erroneously instructed verdict, we do not determine 
here whether error was committed in requiring a separa-
tion of the trial of the cases. 

For the error designated, the cause is reversed and 
remanded for a new trial.


