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Borrs v. Arransas County.
4-2832
Opinion delivered January 30, 1933.

1. COUNTIES—CONTRACTS—PREVIOUS APPROPRIATION.—A contract em-
" ploying a firm of lawyers on a contingent basis to be paid out of
adjustments and settlements of amounts due the county was not
forbidden. by Crawford & Moses’ Digest, § 1976, because no
appropriation had been made therefor.

2. ATTORNEY AND CLIENT—RIGHT TO CONTINGENT FEE.—An undertak-
ing of lawyers to recover judgment for a county on basis of a
contingent fee was complied with where they procured a collect-
able judgment.

3. ATTORNHY AND CLIENT-—COMPROMISE.—Parties may compromise
suits without the consent of their attorneys, but such settlements
are binding only upon the parties, and do not prejudice the rights
of an attorney to a lien on the judgment for his fee.

Appeal from Arkansas Circuit Court, Southern Dis-
triet; J. M. Brice, Special Judge; reversed.

G. W. Botts, for appellant.

Ray S. Gibson, for appellee.

HumprurEys, J. Appellant sought a judgment against
appellee in the county court of Arkansas County and
again, on appeal, in the cireuit court, Southern Distriet,
of said county for $459.44 on account of having recovered
a judgment for appellee against M. F. Montgomery, for-
mer treasurer of said county, and his bondsmen in the
sum of $2,679, which he retained o6ut of his fees in excess
of $5,000, contrary to the Constitution of Arkansas.

The cause was submitted in the cireuit court on the
testimony adduced, and a judgment was rendered in
favor of appellant against appellee for $52.60, from
which is this appeal.
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Appellant contends for a reversal of the judgment
on the ground that, according to the undisputed facts, he
was entitled to judgment in the full amount claimed.

The facts are, in substance, as follows:

Appellant and his law partner entered into a written
contract with the county court of said county, by and with
the advice and consent of the prosecuting attorney, to
obtain adjustments and settlements of the amounts due
the eounty by the county officers, which involved an audit
and the institution and prosecution of many suits. An
order of such employment was made and spread of rec-
ord in the county court. The order, in part, is as follows:

‘““Wherefore the court on this day hereby entered
into an agreement and employed the law firm of Botts
& O’Daniel . for the purpose of securing and assisting
in an adjustment of the settlements of the above-named
former officers of Arkansas County, and for their ser-
vices it is agreed that the law firm of Botts & O’Daniel
shall recetve $250 and expenses for their services, and the
further sum of 25 per cent. of all adjustments and col-
lections made in the accounts of the above-named
officers.”’

In the course of the employment, the firm of Botts
& O’Daniel obtained a judgment in favor of said county
for $2,679 against M. F. Montgomery and his bondsmen,
from which no appeal was taken, which was collectable
and which they were prevented from collecting by the
incoming county judge, who discharged them as attorneys
in the case. After discharging them, the incoming county
judge settled and satisfied the judgment for payment of
$500 to the county by M. F. Montgomery. ’

Appellee contends, first, that the county court had
no authority to enter into the contract because no appro-
priation had first been made to defray the expenses of
the litigation, and, second, that, if the county court had
authority to make the contract, the judgment should be
affirmed because same was settled for $500.

(1) By reference to the order of employment, it
will be seen that the fee was contingent and was, together
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with the retainer and expenses, to be paid out of adjust-
ments and settlements. This kind of contract is not the
character of contract inhibited before an appropriation
has been previously made therefor under § 1976 of Craw-
ford & Moses’ Digest.

(2) Tt is argued that, because the contract uses the
words ‘‘settlements and adjustments,”’” the contingent
fee must be based on the amount actually collected, and
not upon the amount of the judgment recovery, notwith-
standing the judgment could and would have been col-
lected. The undisputed evidence shows that the only rea-
son the judgment was not collected by the attorneys for
the county was that they were discharged without cause
by the incoming county judge. We think the provisions
of the contract were substantially complied with when a
judgment was obtained which was collectable in full.
It is true that parties may compromise suits without the
consent of their attorneys, but such settlements are bind-
ing upon the parties only and do not prejudice the right
of an attorney to a lien on the judgment for his fee.

On account of the error indicated, the judgment is
reversed, and the cause is remanded with directions to
the trial court to enter a judgment in favor of appellant
for $459.44, the full amount claimed.




