998 Cormack v. Missourt State Lare Ins. Co.  [186

CorMmack v. Missourt StaTte Lire Insurance CoMPANY.
' 4-9838
Opinion delivered February 20, 1933.

1. APPEAL AND ERROR—GRANT OF NEW TRIAL—ASSENT TO JUDGMENT
ABSOLUTE.—Where plaintiff, on appeal from an order granting
a new trial, failed to file the stipulation for judgment absolute
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upon affirmance, as required by Crawford & Moses’ Dig., § 2129,
the appeal will be dismissed. .

2. APPEAL AND ERROR—GRANT OF NEW TRIAL—STIPULATION FOR
JUDGMENT ABSOLUTE.—Where the time for taking an appeal had
expired, appellant’s application, on appeal from an order grant-
ing a new trial, for permission to file a stipulation for judgment
absolute upon affirmance will be denied. ’

Appeal from Prairie Circuit Court, Northern Dis-
trict; John D. Thweatt, Special Judge; appeal dismissed.
Emmet Vaughan and Sam T. & Tom Poe, for ap-
pellant. .
Allen May and Rose, Hemingway, Cantrell & Lough-
borough, for appellee.

McHaxzy, J. This is an appeal from an order of the
circuit court setting aside a judgment in appellant’s favor
against appellee on a motion for a new trial filed by it.
Appellant failed to file a stipulation on his part to the
effect that, if the order of the circuit court be affirmed,
judgment absolute may be rendered by this court.against
him, as provided by § 2129, Crawford & Moses’ Digest.
The applicable portion of the second subdivision of the
above section reads as follows: ‘‘But no appeal to the
Supreme Court from an order granting a new trial, in
a case made or bill of exceptions, shall be effectual for
any purpose, unless the notice of appeal contains an
assent on the part of the appellant that, if the order be
affirmed, judgment absolute shall be rendered against the
appellant.”’ . .

No final judgment has been rendered in the lower
court from which to appeal, and this court has many
times held in such cases that an appeal which failed to
comply with the above-quoted provision of the statute
must be dismissed. Osborn v. LeMaire, 82 Ark. 490, 102
S. W.372; St. L., I. M. & S. R. Co. v. Hiz, 101 Ark. 90,
141 S. W. 492; McPherson v. Consolidated Casualty Co.,
105 Ark. 324, 151 S. W. 283; Yowell v. Ft. Smith Pure
Mk Co., 118 Ark. 448, 177 S. W. 4; Matyski v. Bucz-
kowski, 152 Ark. 89, 237 S. W. 6%4.

Appellant has, since the original submission of this
case, petitioned the court to permit him now to file such
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stipulation, or to permit him to file same in the trial
court and bring up an amended record. Neither course
could avail appellant anything, for it was held in Osborn
v. LeMaire, supra, that such course was not available to
appellant. We there said: ‘‘Appellant now asks that
such assent be noted of record, and consents that judg-
ment absolute shall be rendered against it in the event
that judgment should be affirmed. Without determining
whether such assent can be made in this court after ap-
peal has been granted by the circuit court, it is sufficient
to say that it is more than one year since the appeal was
granted and before such assent is filed herein. An appeal
must be taken within one year.”” Citing cases. ‘‘If it
were proper to perfect this appeal in this court in the
manner now sought, it is too late to do it. The statute
requires the noting of assent to judgment absolute as a
condition to obtain an appeal from such order, and it
must be complied with.”’

The statute now requires an appeal to be taken within
six months. Therefore appellant could not now file the
stipulation here, as more than six months have expired
from the date of judgment. Nor could he accomplish
anything by filing it in the court below, as the time for
appeal has long since expired.

Appellant’s case is still pending in the court below
for a new trial. The appeal will be dismissed.




