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Crowe v. FUTRELL.
4-2937
Opinion delivered February 6, 1933.

PROHIBITION—DISPUTE AS TO JURISDICTION.—Where the existence or
nonexistence of the jurisdiction of a court depends on contested
facts which the court is competent to inquire into and determine,
a writ of prohibition will not be granted.

Prohibition to Mississippi Chancery Court, Chick-
asawba District; J. M. Futrell, Chancellor; writ denied.

Ingram & Moher, for petitioner.

Frank C. Douglas, for respondent.

MEemarry, J. W. S. Davidson and J. R. Crowe, on
May 10, 1930, entered into a contract to exchange lands.
The contract provided that Davidson was to convey to
- Crowe, free of all incumbrances, certain lands in Miss-
issippi County, Arkansas, and Crowe agreed to convey,
and did convey, to Davidson certain lands in Prairie
County, Arkansas, subject to a government loan in the
sum of $7,000, which Davidson assumed.and agreed to
pay. The contract also provided that Crowe was to re-
tain possession of the Prairie County land for the years
of 1930 and 1931, rent free, and further, as a part of the
consideration, Crowe agreed to lease the Prairie County
land for the year 1932 for the sum of $3,600, and agreed
to execute and deliver a note for this amount. There are
several other paragraphs in the contract, but it is unneces-
sary to set them out here.

Crowe did not pay the $3,600, but sometime in Oec-
tober, 1930, Davidson filed his complaint in the chancery
court of Mississippi County against J. R. Crowe and Mrs.
J. R. Crowe, and, at the time of filing the suit Davidson
filed lis pendens notice, setting forth the nature of his suit
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and his effort to secure lien on the-160 acres of land in
Mississippi County, which he had deeded to Crowe.

At the time complaint was filed, and for several years
prior thereto,’"J. R. Crowe and Mrs. J. R. Crowe had been
citizens and residents of Stuttgart, in Arkansas County,
and summons was issued by the clerk of Mississippi
. County, directed to the sheriff of Arkansas County.

On November 23, 1932, the petitioners appeared spe-
cially and filed a motion to quash the service. In said
motion they did not enter their general appearance, but
appeared specially for the purpose of filing the motion
to quash the service. In said motion they alleged that
they are both citizens and residents of the northern dis-
trict of Arkansas County, Arkansas, and were citizens
and residents of Arkansas County at the time of filing
the suit; that they were served by the sheriff in Arkansas
County, and that the court acquired no jurisdiction over
them by virtue of the service of the summons, and that
the court had no jurisdiction of the cause of action, and
prayed that the service of summons upon them be
quashed, and the cause dismissed.

The court heard the motion, overruled the same, and
required the defendants to answer within 20 days. They
excepted to the ruling of the court. Petitioners then filed
their petition in this court, praying that summons and
service thereof be quashed, and that said court be pro-
hibited from proceeding further therein.

It is the contention of the petitioners that the suit
filed in Mississippi County by respondent is a suit to
collect $3,600 as rent, and is a transitory action, and must
be brought in the county in which the defendant or one
of several defendants resides or is summoned. They rely
on § 1176 of Crawford & Moses’ Digest, which reads as
follows: ‘‘Kvery other action may be brought in any
county in which the defendant or one of several defend-
ants resides or is summoned.”’

If this were a transitory action and no right to a

lien on the land in Mississippi County existed, this section
would apply.
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Davidson and Crowe agreed to an exchange of lands.
Davidson assumed and agreed to pay an indebtedness of
$7,000, which was a lien on the lands in Prairie County.
Crowe agreed to keep the lands and rent them for the
year 1932 for $3,600. The contract, however, expressly
states that, as a part of the consideration of this exchange
of properties, the party of the second part agrees to rent
or lease the land from the party of the first part for the
year 1932 for $3,600. In the suit brought in the Missis-
sippi court, the plaintiff alleged that this $3,600 was a
part of the consideration, that it had not been paid, and
that he was entitled td a lien on the lands in Mississippi
County to secure the payment. If this was a part of the
consideration entlthng the plaintiff in the case to a lien
on the lands in Mississippi County, the court had
jurisdietion.

We have held: ‘It is well settled that, if the exist-
ence or nonexistence of jurisdiction depends on contested
facts which the inferior court is competent to inquire into
and determine, a writ of prohibition will not be granted
although the superior court should be of the opinion that
the claims of fact had been wrongfully determined by
the lower court, and, if rightfully determined, would have
ousted the jurisdiction.’”” Merchants’ & Planters’ Bank
v. Hammock, 178 Ark. 746,12 S. W. (2d) 421.*

The chancery court, in the action brought in"Missis-
sippi County, had jurisdiction of the subject-matter, and
it had jurisdiction to inquire into the fact whether the
$3,600 was as alleged in plaintiff’s complaint, a part of
the consideration for the Mississippi County land, en-
titling plaintiff to a lien on said land.

We must take the cause of action as it was alleged
. in the original complaint. Otherwise, we would try the
merits of the controversy for the purpose of determlnmv
whether or not we have power to try them.

If the allegations in the complaint are true, the court
had jurisdiction, not only of the subject-matter, but of
the person of the defendants; and, since the allegations
in the complaint depend upon the proof, the chancery
*See Roach V. Henry, ante p. 884 (Rep.).
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court had a right to pass upon the facts, and the writ of
prohibition is denied.




