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KEMPNER v. STEPHENS.
4-2836 .
Opinion delivered January 30, 1933.

1. LICENSES—BLUE SKY LAW.—Where corporate stock was sold in
violation of the Blue Sky Law (Crawford & Moses’ Dig., § 751
et seq.), the buyer’s note given therefor was void save in the
hands of an innocent purchaser.

2. BILLS AND NOTES—BONA FIDE PURCHASER.—Whether corporate
stock was sold in violation of the Blue Sky Law, and, if so,
whether the assignee of the note given therefor was an innocent
purchaser held for the jury.

3. TRIAL—RIGHT TO OPEN AND CLOSE.—In an action on a note given
for corporate stock where the defense was that the stock was
sold in violation of the Blue Sky Law, the defendant has the
burden of proof, entitling him to open and close the argument.

Appeal from Phillips Circuit Court; W. D. Daven-
port, Judge; affirmed.

Bevens & Mundt, for appellant.
Brewer & Cracraft, for appellee.

MEerarry, J. On September 17, 1928, J.-A. Chambers,
of Memphis, Tennessee, and associates, organized the
Specification Motor Oil System, Incorporated. The capi-
tal stock was 25,000 shares of no par value. No money
was paid in at the time of the incorporation, but Mr.
Chambers testified that he was the owner of all the pat-
ents covering certain fixtures pertaining to the system,
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and that he exchanged his patent rights and property
rights, and became the sole owner of all the stock. He
transferred 3,000 shares to Ike Kempner, and took Kemp-
ner’s notes for $22,500. Chambers was president of the
company, and Kempner was vice president and director.

The evidence showed that Kempner acquired 3,000
shares of stock in April, 1929. He did not pay any
money, but executed his notes.

On December 13, 1929, H. C. Duke sold to the appel-
lee, H. G. Stephens, stock in the corporation, and Step-
hens at the time gave him a check for $1,000 and a note
for $1,000. This note was indorsed by Duke, and trans-
ferred to Chambers, and Chambers afterwards trans--
. ferred the note to Kempner without indorsement. This
note was given for stock sold in the corporation, and tke
Blue Sky Law was not complied with.

There was a jury trial, and a verdict and judgment
in favor of the appellee. To reverse that judgment, this
appeal is prosecuted. - . ‘

The statute prohibits the sale of stock by any dealer
or corporation unless the person selling said stock has
complied with the provisions of the Blue Sky Law. The
term ‘‘dealer,”” however, does not include the owner or
issuer of such securities or stock who acquired the same
for his own account in the usual and ordinary course of
business, and not for the direct or indirect promotion
of any speculative enterprise within the provisions of
the act, provided such ownership is in good faith.

It is contended, however, by the appellant that the
Blue Sky Laws of the State of Arkansas or the Arkansas
Securities Act is not applicable to this case for the reason
that H. C. Duke was not a dealer within the purview of
the acts. If H. C. Duke owned the stock in good faith,
and sold it in the usual course of business, this would
not be a violation of the Blue Sky Law, and the note
would be valid, or, if Kempner was an innocent purchaser,
he would have a right to recover on the note. The ques-
tion therefore is whether, under the evidence in this
case, Duke was the owner in good faith, or whether this
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was the promotion of a speculative enterprise within
the meaning of the law.

T. W. Lewis, who assisted in the sale of the stock,
testified that he knew Duke and Chambers, and he knew
about H. G. Stephens purchasing 40 shares of the stock
in the Specification Motor Oil System. He handled the
transaction. Stephens bought the stock and paid $1,000
cash and gave a note for $1,000. The note was made to
H. C. Duke. Duke at the saine time sold part of his stock
to Foster, Moore and Lewis. He asked Chambers over
the ’phone if Duke was sent to Helena by Chambers to
sell stock of the corporation, and that Chambers said he
was; that Chambers stated that he handled the notes so
that cash could be gotten. Lewis himself bought stock,
gave a note, and afterwards paid it to Kempner, who
held it at maturity. The stock had no value. Witness
did not promote the sale of stock, but did talk to Step-
hens, and repeated the representations that Duke made
to him. From general reports, the company has no finan-
cial standing. Witness had tried to sell his stock, but had
been unable to do so.

R. M. Foster, who bought stock, testified about the
purchase of the stock, and about the sale to others in
Helena; that he made a note and paid it to Ike Kempner.
The note was made payable to Duke. Kempner told him
that he regarded the stock as valuable. Duke repre-
sented to others that he was selling his individual stock.
Duke and Chambers were present when witness made
the note. He was afterwards made a director.

Stephens testified about purchasing the stock and
paying the $1,000 cash and giving his note. He testified
that the stock that he bought was not worth anything.

The witnesses for appellant contradicted the state-
ments made by appellee’s witnesses, but the undisputed
evidence shows that Kempner gave his note, or rather
gave two notes, one for $17,500 and one for $5,000. After
the suit was brought, Mr. Kempner died, and, of course,
we do not have his testimony.

J. M. Kempner, son of Tke Kempner, and one of the
executors of the estate, testified and introduced the orig-
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inal note, signed by Stephens. Kempner also testified
that, when his father received the note from Chambers,
Chambers did not indorse it, and Mr. Kempner testified
that it was not indorsed by Chambers because his father
had every reason to believe that the maker of the note
would pay. He testified that his father knew that the
note was given for stock, and all circumstances in evi-
dence tend to show that he knew this. .

While it is said that Mr. Kempner bought stock,
giving his note for $22,500, and bought the stock as an
investment, yet, in his dealings with Mr. Chambers, all
of the stock for which he had given his note was taken
back by Chambers, except 700 shares of it, and in ex-
change therefore he was given the notes of Stephens
and others.

As we have said, no money was paid into the con-
cern; Mr. Kempner was vice president and director, and
there is substantial evidence that Duke was selling stock
for Chambers. Tt is true this evidence is denied, but,
when the evidence is in conflict, it is a question for the
jury, and the court, at the request of the appellees, in-
structed the jury that, if Duke was the owner of the
stock which he sold to Stephens and sold it in the ordi-
nary and usual course of business, and he was in no sense
a promoter of the same, it would not be necessary for
him, as such owner, to comply with the Blue Sky Law,
and that the sale, under such circumstances, would be per-
fectly valid, and the note be valid and binding.

The court also, at the request of the appellant, in-
structed the jury in effect that the defense to the action
was that the Blue Sky Laws had not been complied with;
that this defense could not stand or prevail as to Kemp-
ner, who was suing on the note, unless the jury found
that Kempner knew that the note was actually given for
sale of stock, and unless they find also that the stock had
been sold in violation of the Blue Sky Law; that, if they
found that the Blue Sky Law had been violated, this would
not defeat a recovery, but Kempner must have known at
the time that he acquired the note, that it had been given
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for stock, and must have also known that the Blue Sky
Law had not been complied with.

The court also, at the request of the appellant, in-
structed the jury that the burden was on appellee to
show that Kempner had knowledge of the fact that the
note sued on was given in payment of stock, and that
such stock was sold in violation of the Blue Sky Law.

The court also gave an instruction, at the request of
the appellee, that no person or corporation could engage
in the business of selling or the offering for sale of securi-
ties until permission was given by the Arkansas Railroad
Commission. In the same instruction the court told them
that this does not include the owner or issuer, who ac-
quires stock for his own account in the usual and ordi-
nary course of business, and not for the direct or indirect
promotion of any speculative enterprise.

The court told the jury that it is undisputed that
neither Duke nor Chambers had complied with the Blue
Sky Law, and that, if it appeared from the preponderance
of the evidence that Duke, either acting for himself or as
agent for Chambers, was engaged in the sale of stock of
the Specification Motor Oil System, Incorporated, in the
promotion of a speculative enterprise, and not in the
usual and ordinary course of business, and, while engaged
in said promotion sold the stock to appellee, the note
would be void and unenforcible, unless they further found
that Kempner purchased it without knowledge that said
stock was sold in violation of law.

The evidence being in conflict, it was a question for
the jury, and the question was submitted to the jury
under proper instructions. The jury could not have
found for appellee under the instructions of the court
without finding that the stock was sold in violation of the
Blue Sky Law, and that Kempner knew that the noté was
given in payment of stock sold in violation of the law.
There is a full discussion of the questions involved here
in the case of City Nat. Bawk v. DeBauwm, 166 Ark. 18,
265 S. W. 648. The court there said: ‘‘The statute re-
lating to the organization of corporations does not re-
quire that all the stock authorized shall be subscribed




882 KEMPNER v. STEPHENS. [186

before the Secretary of State shall issue the certificate
of incorporation, but, after the corporation is organized
and has become an entity, it comes within the operation
of the Blue Sky Law, and cannot sell its unsubsecribed
stock, without first complying with the laws of the State
governing such sales.

‘“As we have said, the notes sued on were executed
for the stock of a corporation, and upon the authority of
the Randle case, supra, the transaction was void unless
the bank acquired them as an innocent purchaser.”’

In the instant case, the corporation was organized
and all of its stock immediately transferred to Chambers.
Thereafter this stock was sold to Stephens, and, if in vio-
lation of the Blue Sky Law, the note was void and un-
enforcible, unless Kempner acquired it as an innocent
purchaser, and this question was submitted to the jury,
which found against appellant.

In another recent case we said: ‘‘If the corporation
had been solvent, and, no matter how prosperous it may
have been, if it issued and sold the stock in violation of
the Blue Sky Law, and took the note for said stock, the
note was void, and, if the appellee knew these facts, it
could not recover.”’ Fentress v. City Nat. Bank, 172 Ark.
711,290 S. W. 58.

It is next contended by the appellant that the court
erred in permitting the defendant the opening and closing
arguments. Section 4112 of Crawford & Moses’ Digest
reads as follows: ¢‘The party holding the affirmative of
an issue must produce the evidence to prove it.”’ Section
4113 reads: ‘‘The burden of proof in the whole action
lies on the party who would be defeated if no evidence
were given on either side.”’” Section 1292 of Crawford &
Moses’ Digest provides: ‘‘In the argument, the party
having the burden of proof shall have the opening and
conclusion.”’

The burden of proof in the whole case was on the
defendant. He admitted that he paid $1,000 cash and
executed his note for $1,000, and the only defense that he
interposed was that the stock was sold in violation of
the Blue Sky Law. The burden was on him to prove this.
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Appellant calls attention to the case of Roberts v.
Padgett, 82 Ark. 331, 101 S. W. 753. In that case the
court said: ‘‘The defendant did not deny that he exe-
cuted it, or that it had been assigned to the plainti
He undertook to show that it was procured by fraud
and misrepresentations, and also that there was a failure
of consideration; and he denied that the note had been
transferred to plaintiff before maturity, or that plaintiff
was a bona fide purchaser for value. But, as there was
no denial of the execution of the note or its assignment
to plaintiff before the action was.commenced, it is evident
that, had the defendant introduced no evidence, judgment
would have been rendered against him, whether plaintiff
introduced any evidence or not.”’

The court also quoted with approval the following:
“In all suits on promissory notes, bills of exchange, ac-
counts, insurance policies, or any other form of money
demands where the amount claimed is liquidated and can
be ascertained without the necessity of proof, the defend-
ant is entitled to open and close the evidence and argu-
ment if be relies for his defense solely on affirmative
pleas, as payment, failure or want of consideration, or
duress, set-off and counterclaim, usury, or other pleas in .
bar by way of confession and avoidance.”” 15 Enc. Plead.
& Prac. 194 o

The burden was upon the defendant in the only
issues involved in this case, and this fact entitled him to
open and conclude the argument. Columbian Woodmen
v. Howle, 131 Ark. 299, 198 S. W. 286.

There was no error in permitting the defendant to
open and conclude the argument. The jury was the judge
of the credibility of the witnesses and the weight to be
given to their testimony, and the finding on these ques-
tions is conclusive here. -

We find no error, and the judgment is affirmed.




