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Lyparcer v. LiEBLONG.
4-2833 ‘
Opinion delivered February 6, 1933.

1. PRINCIPAL AND AGENT—LOYALTY.—A bank acting as a mortgagee’s
agent could not acquire a prior lien on the mortgaged land by
failing to record the principal’s mortgage and taking another
mortgage thereon to secure an indebtedness to the bank.

2. PRINCIPAL AND AGENT—LOYALTY.—An agent must be loyal and
faithful to the principal’s interest and cannot serve or acquire an
adverse private interest.

3. PRINCIPAL AND AGENT—LOYALTY—GRATUITOUS AGENCY.—That an
agency is gratuitous does not affect the requirement of the agent’s
good faith and loyalty.

Appeal from Faulkner Chancery Court; W. E. Atkin-
son, Chancellor; reversed.

STATEMENT BY THE COURT.

This appeal challenges the correctness of the de-
cree of the Faulkner Chancery Court holding appel-
lant’s mortgage subsequent to that of the Faulkner
County Bank & Trust Company, insolvent, in charge of
the State Bank Commissioner for liquidation.

The complaint alleged the indebtedness from Lie-
blong and wife with interest upon a note, executed by
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them on December 14, 1928, secured by a mortgage
executed upon 47 acres of land in Faulkner County,
Arkansas, specifically described in the complaint, the
record of the mortgage; that the Faulkner County Bank
& Trust Company acquired a mortgage upon the same
lands from the same parties on February 8, and record-
ed on March 8, 1928. That at the time the bank took
its mortgage, it was agreed and understood that it would
be second to a prior mortgage in favor of appellant,
which the Bank & Trust Company then held together
with all other of appellant’s mortgages and papers for
collection; that no new consideration passed from the
bank to the mortgagors at the time the mortgage was
taken as additional security for a pre-existing debt, etc.;
and that his mortgage was superior to the mortgage of
the bank so taken, the bank not being allowed to neglect
to record appellant’s mortgage and take advantage of
its information that it was not recorded and procure, in
violation of its agency and duty, a mortgage from the
same parties on the same lands to further secure an ex-
isting debt of the mortgagors and claim a superiority
of its mortgage lien under the cirecumstances and in vio-
lation of its duty to appellant.

It appears from the testimony that appellant was
a depositor of the bank and left all his papers with the
bank for their attention, although they were not in a
safety deposit box, but were turned over to the bank
for all necessary attention, collections, renewals, ete.,
and that Mr. Harton, first cashier and later president
of the bank, advised with him freely about his affairs
and wrote the notes and mortgages for him to have ex-
ecuted in making the loans. That this particular mort-
gage and note were prepared by Mr. Harton, the presi-
dent, and given to him to take out for the signatures of
the mortgagors. That, after taking them down the
country and having them signed, he returned the papers
to the bank, expecting, of course, that they would attend
to having the mortgage recorded, and he told the banker
after the preparation of the papers that he would have
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them executed and returned to the bank. The business
went along as time progressed, payments were made on
this and other notes by the debtors of appellant and prop-
erly credited on the notes evidencing their indebtedness
by the bank. The bank failed to have the mortgage here-
in recorded, as appellant expected would be done, and
took another mortgage on the same property to further -
secure an existing indebtedness from the Lieblongs to
the bank having that mortgage recorded and knew at the
time that the mortgage of appellant had not been record-
ed. After the bank became insolvent and was taken over
by the Bank Commissioner for liquidation, appellant
brought suit to foreclose his mortgage alleging that it
constituted a prior or superior lien to the one executed
by the bank and prayed a foreclosure thereof. The court
held the bank’s mortgage a superior lien, ordered its
foreclosure and, from the decree declaring his lien in-
ferior to that of the bank this appeal is prosecuted by
appellant. :
George W. Clark and Clark & Clark, for appellant.
R.W. Robins, for appellee.

Kirpy, J., (after stating the facts). The undisputed
testimony shows that appellant had for years been a
customer and depositor of the bank where his notes and
business papers were all kept, the bank looking after
this business and making credits upon the notes of pay-
ments by the debtors; and also that the cashier, Mr. Har-
ton, who afterwards became president of the bank, ad-
vised with him about the execution of papers, notes and
mortgages securing the money loaned by him, that he
prepared this particular mortgage for execution and it

-was taken out by appellant and the signatures procured
at the distant town and returned by mail immediately
thereafter to the bank. The president of the bank had
prepared the mortgage, evidently knew that it had not
been recorded, collected payments on the note secured
thereby, and before the note became due the bank took a
mortgage conveying the same property to it for further
security on a pre-existing debt due it, knowing at the time




916 LyBareer v. LigsLoxNG. - [186

that the appellant’s mortgage thereon had not been re-
corded.

These transactions established the agency of the
bank, and it could not take advantage of the information
thereby acquired, and, failing to record this mortgage
as their relationship required should be done, the bank
could not then take a mortgage on the same property
to further secure a pre-existing indebtedness from the
mortgagors to it and thus acquire a prior lien upon the
lands already mortgaged to appellant for the security
of his loan, in effect taking advantage of its own wrong
and violating its duty to its principal for its own benefit
and to the injury of appellant whose agent it was, and
the court’s finding to the contrary is not supported by the
preponderance of the testimony, and it erred in holding
otherwise. 21 R. C. L. 819-20;Walthour v. Pratt, 173 Ark.
617, 292 S. W. 1017; Rose City Mercantile Co. v. Miller,
171 Ark. 872, 286 S. W. 1010; Moore v. Ziba Bennet Co.,
147 Ark. 216, 227 S. W. 753; Bell v. State, 93 Ark. 600,
125 S. W. 1020.

Every one, whether designated agent, trustee, ser:
vant or what not, under contract or other legal obliga-
tion to represent and act for another in any particular
business or line of business or for any valuable purpose
must be loyal and faithful to the interests of such other
person in respect to such business or purpose. He can-
not lawfully serve or acquire any private interest of
his own in opposition to that of his principal. ¢‘This is
a rule of common sense and honesty, as well as of law.”’
In 21 R. C. L. 825, it is also said: ‘‘He may not use any
information that he may have acquired by reason of
his employment, either for the purpose of acquiring
property or doing any other act which is in opposition
to his principal’s interest.”” See also Houston Rice Co.
v. Reeves, 179 Ark. 700, 17 S. W. (2d) 884; Dudley v.
Wilson, 180 Ark. 416, 21 S. W. (2d) 615, where the court
quoted with approval from Trice v. Comstock 121 F.
(C. C. A.) 620, 61 L. R. A. 176, the following: ‘‘Every
agency creates a fiduciary relatlon and every agent, how-
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ever limited his authority, is disabled from using any
information or advantage he acquires through his agency,
either to acquire property or to do any other-act which
defeats or hinders the efforts of his principal to accomp-
lish the purpose for which the agency was established.”’
See also 2 C. J. 692.

The fact that the agency is gratuitous does not affect
the rule requiring good faith and loyalty on the part
of the agent if he has entcred upon or assumed the per-
formance of his duties. Walthour v.-Pratt, supra.

The bank could perform these duties, had been doing
so for a long time, and certainly it could be expected to
continue, under the circumstances of this case where ap-
pellant was a customer and depositor with a substantial
account to his credit in the bank, the bank having charge
of all his notes and securities and advising him as to
the form of such instruments, actually preparing them,
and receiving payments on said notes in settlement
thereof.

The decree will be reversed, and the cause remanded
with directions to enter a decree in accordance with this
opinion holding appellant’s mortgage constitutes a prior
and superior lien to that of the bank on the property and
applying the money received from the foreclosure to the
payment of appellant’s note accordingly. It is so ordered.




