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1. COMMERCE—TAXATION OF FOREIGN CORPORATION.—Acts 1929, p.
578, § 3 (c), imposing an income tax upon foreign corporations
doing business in the State, has no relation to profits gained from
interstate transactions by a corporation conducting a business in
another State.

2. TAXATION-—FOREIGN CORPORATION—INCOME TAX.—To subJect a for-

' eign corporation to the income tax imposed by Acts 1929, p. 578,
§ 3 (¢), the business transacted by it in the State must be of such
nature and character as to warrant the inference that the corpo-
ration has subjected itself to the local jurisdiction.

3. TAXATION—FOREIGN CORPORATION.—Where a foreign corporation
was not qualified to do business. within the State, but conducted
its business through a domestic corporation, stock dividends
received by the domestic corporation from the foreign corporation
were properly charged in the latter’s income tax, as the foreign
corporation was not assessable for income tax, because its busi-
ness was interstate.

Appeal from Miller Circnit Oomt Dexter DBush,
Judge; affirmed.

Jones & Jones, for appellant. .

Hal L. Norwood, Attorney General, Walter L. Pope,
David A. Gates and Chas. W. Mehaffy, fo1 appellee.

Humpareys, J. Appellant brought suit in the cic-
cuit court of Miller County against appellee to recover
$796.54 income tax which he paid appellee under protest,
and which was assessed by appellee, in his official ca-
pacity, against the dividend received by appellant on
three thousand shares of capital stock of the Southern
Pine Lumber Company, a Texas corporation. The cause
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was tried by the court, sitting as a jury, upon the plead-

ings and an agreed statement of facts, which resulted

in a dismissal of appellant’s complaint, from which is
this appeal.

' The agreed statement of facts is, in substance, as

follows:

That at all times hereinafter mentioned plaintiff
was and now is a resident of thé State of Arkansas.
That at all such times the Southern Pine Lumber Com-
pany, hereinafter called ‘‘Company,’”’” was and now is
a corporation duly incorporated, organized, and exist-
ing under the laws of the State of Texas, and that at all
such times, said Company owned and operated sawmills
and planing mills, all located in the State of Texas, and
sold and manufactured products of said mill in many
States, including: the State of Arkansas, and that said
Company also purchased lumber in the State of Texas
and sold the same in other States, including the State
of Arkansas, and that the principal executive offices of
said Company were and now are located in the Texarkana
National Bank Building in the city of Texarkana, Texas.

. That said Company sells the manufactured products
and its lumber in the State of Arkansas by and through
its duly appointed and acting agent, Southern Lum-
ber & Supply Company, a corporation duly organized
and existing under the laws of the State of Arkansas.
That said Company furnishes to its said agent its stock
sheets, price lists, and other selling information, and
the officers and agents and employees of its said agent,
Southern Lumber & Supply Company, acting for and on
behalf of the Company, call upon the retail lumber deal-
ers and other prospective purchasers of lumber in the
State of Arkansas and personally solicit and obtain
orders for lumber from them, and its said agent trans-
mits the orders received by it to the Company at its
principal office in the city of Texarkana, Texas, and the
Company passes upon the credit of the purchaser of
the lumber, and if the credit of the purchaser is ap-
proved by the Company, the lumber is shipped from the
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State of Texas to the purchaser in the.State of Arkan-
sas on the order so placed; the said agent of the Com-
pany having full authority to bind the Company on all
orders taken by the agent under the terms and accord-
ing to the stock sheets, price lists, and other selling in-
formation furnished by the Company to its said agent,
except the Company reserves the right to pass upon the
credit and business ‘methods of the purchaser of the
lumber.

That 99 per cent. of the sales in Arkansas are
handled by shipping the lumber on open bill of lading
from the mill in Texas to the customer in Arkansas. That
prices are quoted by the Southern Lumber & Supply
Company to the purchaser, which includes the list price
of the lumber plus the freight from mill to purchaser.

That payment is.usually made by the buyer by
sending its personal check to the Company at Texarkana,
Texas, said check being deposited by the Company in a
Texas bank for collection. That in some instances, when
accounts become past due, the Arkansas agent corpora-
tion aids the company in pressing payment of the
account.

That the Southern Lumber & Supply Company, in
its advertising, holds itself out to be the agent of the
Company.

That for several years it has been the custom of the
Company to send one of its office staff to the retail lumber
dealers’ convention in Arkansas to meet the retail lum-
ber dealers and work with the agent eorporation for the
furtherance of their joint interest.

That said Southern Lumber & Supplv Companv has
been the agent for the Company in Arkansas for five
years before the filing of this complaint.

That the Company has not filed its articles of incor-
poration with the Secretary of State of the State of
Arkansas under § 1826 of Crawford & Moses’ Digest,
and that, other than hereinbefore stated, the Company
has no place of businegs in the State of Arkansas, owns
no property in the State, and that the business done
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by the Company with Arkansas customers was and is
interstate commerce.

That in 1928 the total gross sales of the company
amounted to $4,954,166.10, and the gross sales of the
company in Arkansas amounted to $23,577.36.

That on September 5, 1929, the Company, under ad-
vice of counsel and believing that same was required by
law, filed its corporation tax return with the Commis-
sioner of Revenues of the State of Arkansas, and paid
said Commissioner the sum of $30.48, the same being tax
due on net income of the company derived from sales in
the State of Arkansas during the yvear 1928. Said Com:
missioner accepted such sum subject to any readjust-
ment that might thereafter in due course be made.

That on December 31, 1928, the Company duly de-
clared a cash dividend of 8 per cent. on its common stock,
said dividend being held by the Company payable on
demand to said stockholders. '

That the dividend of $24,000 on the three thousand
shares of common stock owned by plaintiff herein was
not included in plaintiff’s income tax return for the year
1928, hut that later, plaintiff paid the Commissioner
of Revenues of the State of Arkansas, under written
protest, the sum of $796.54, the same being the income
tax on the said $24.000 as computed by the Commis-
sioner of Revenues of the State of Arkansas in his state-
ment of differences mailed to plaintiff on January 17,
1930. :

Appellant contends that the trial court erred in in-
cluding, in his gross income, dividends received by him
on his stock in the Southern Pine Lumbeér Company
because said Company, itself, was properly assessable
for income tax in Arkansas. He bases this contention on
§ 3, (b) of the Arkansas Income Tax Act, which provides
that, in computing the gross income, from which deduc-
tions are to be made in arriving at the net income as-
sessable under said act, there shall be exempted divi-
dends pavable to the taxpaver which have been received
from stock in any corporation, the income of which was
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assessable for the preceding year under the provisions
of the act. In order to determine whether the court
erred in so doing, it is necessary to ascertain whether
the Southern Pine Lumber Company itself was subject
to the assessment and payment of an income tax in this
State. If it was, then.the dividend derived from the
stock owned by appellant was exempt from the imposi-
tion of an income tax under subdivision (b) of § 3 of the
Income Tax Act. The agreed statement of facts re-
- flects that the Southern Pine Lumber Company is a
foreign corporation organized and doing business under
the laws of the State of Texas. The Arkansas Income
Tax Act imposes an income tax on the net income of
foreign corporations doing business in Arkansas. Sub-
division (¢) of § 3 of the Income Tax Act is, in part,
as follows: :

‘A like tax is hereby imposed * * * with respect to
the entire net income as herein defined except as heréin-
after provided * * * from every business, trade, or oc-
cupation carried on in this State by * * * corporations
¥ * * not residents of the State. of Arkanesas.’’

This statute means that if a foreign corporation
conducts a business in this State, it must pay an income
tax fixed upon its entire net income. The statute has no
relation whatever to profits gained from interstate
transactions by a corporation conducting a business in
another State. In order to subject a foreign corporation
to the payment of the income tax imposed by the stat-
ute in question, the business transacted by it in this
State ‘“must be of such nature and character as to war-
rant the inference that the cornoration has subiected it-
self to the local jurisdiction.”” Gillen v. Hessig-Ellis
Drua Company. 181 Ark. 386. 26 S. W. (2d) 122. The
substance of the agreed statement of facts warrants no
such inference in the instant case. The aereed state-
ment of facts shows that the Southern Pine Tumber
Company was organized under the laws of, and has its
business situs in Texas, where it conduects its husiness, Tt
has never qualified to do business in this State in aec-
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cordance with our statute. The transactions between it
and the citizens of this State were interstate in nature
and character. ’

The judgment is therefore affirmed.




