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MASTER AND SERVANT—ASSUMED RISK.—An employee engaged in un-
loading oil from tank cars assumed the risk of injury sustained.
when he without noticing slipped on oil plainly visible on top of
a car which was being unloaded. '

Appeal from Ouachita Circuit Court, Second Divi-
sion; W. A. Speer, Judge; reversed.

R. E. Wiley and E. W. Moorhead, for appellant.

Tom J. Terral and Gaughan, Sifford, Godwin &£
Gaughan, for appellee.

McHaney, J. Appellee sued appellant for personal
injuries sustained by him while in its employ, under the
Federal Employers’ Liability Aect, and recovered judg-
ment against it in the sum of $5,000.

At the conclusion of the testimony appellant re-
quested the court to direet a verdict in its favor, which
was refused, and this assignment of error is now urged
for a reversal of the case on two grounds; first, that the
undisputed evidence shows that appellee assumed the
risk; and, second, that it also shows appellee was not en-
gaged in interstate commerce at the time of the injury,
and that therefore the Federal law has no application in
this suit.

We assume, for the purpose of this opinion, that
appellee was engaged in interstate commerce, and it
becomes unnecessary to decide whether he was or not, be-
cause of the disposition we make of the other assignment. -
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The facts, briefly stated, are as follows: Appellee
was in the employ of appellant as a stationary engineer
at McGehee, Arkansas. He operated a stationary engine
used to pump water into water tanks and crude oil into
oil tanks, to be used in the operation of locomotive engines
in both State and interstate commerce. It was a part of
his duty to unload crude oil which was shipped into Me-
Gehee in tank cars. When a shipment of oil was re-
ceived for unloading, the switching crew would spot the

“car so it could be unloaded into the underground tank

by gravity. When the car was spotted over this under-
ground tank, it was appellee’s duty to go on top of the
tank car, unscrew the cap in the top of the dome, open
the valves, and the oil would then run out by gravity into
the underground tank, from which it would be pumped
out by him into the storage tank. As above stated, such
oil was used to operate locomotives on the road, as well
as the stationary engines and the power plant in the
shops. Appellee had been engaged in the same work for
appellant for about four years. About 2:30 in the after-
noon of February 1, 1931, while engaged in unloading a
tank car of crude oil which had been shipped from El
Dorado, Arkansas, through Louisiana, to McGehee, and
which had been spotted over the underground tank, he
was injured in the right knee by slipping in a small quan-
tity of erude oil on top of the tank cax. striking his knee
against one of the pointed rivéts in the tank car. The
tank car was constructed with a ladder at each end, on
both sides, with a walkway on both sides of the car at or
near the bottom of the tank. At the middle of the tank
another ladder goes up to the top of the car on either
side with a platform constructed at or near the bottom
of the dome which extends up about three feet from the
top of the car. Appellee climbed up to the platform
for the purpose of unscrewing the cap to the dome and
opening the valve in the bottom of the car. He says that
the cap had been put in crooked, or that the threads had
become crossed, and did not readily come loose; that he
then stepped out on top of the tank from the platform on
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which he had been standing, and that he stepped into a
small amounteof oil on top of the car, which caused his
foot to slip and him to fall, receiving a severe and pain-
ful injury to his right knee. He says he did not notice
the oil until he slipped, and that he supposed that if he
had looked down where he put his foot he might have seen
it; that oil tank cars usually have oil spilled on top
of them.

This is substantially the evidence in the case as
given by appellee himself. There were no eyewitnesses
other than himself. Under these facts, we are of the
opinion that appellee assumed the risk as amatter of law,
and that the court should have directed a verdict in
appellant’s favor at its request. Appellee had been en-
gaged in this same character of work for about four
years. He had unloaded many tank cars of oil. He knew
that all or nearly all such cars have oil spilled on them.
He knew that it was dangerous to step in oil on the
rounded surface of a tank car, and that his foot might
slip and cause him to fall. He was unloading this car
in broad open daylight, and the only excuse he gives for
not seeing the oil and thereby avoiding it is that he did
not look. Had he looked, he would have seen the oil, as it
was plainly visible on the top of the car. The law, under
such circumstances, is well settled. In the recent case
of Mississippi Valley Power Co. v. Hubbard, 181 Ark.
487, 26 S. W. (2d) 118, we said: ‘‘It is true employees
do not ordinarily assume risks created by the negligent
act of the master, and that he has a right to require of
the master to provide suitable appliances and a safe
place in which to do his work, and to do such is the clear
duty of the master. St. L., I. M. & S. R. Co. v. Touhey,
67 Ark. 209, 54 S. W. 577, 77 Am. St. Rep. 109; Pettus &
Buford v. Kerr, 87 Ark. 396,112 S. W. 886; St. L., I. M.
& S. R. Co. v. Holmes, 88 Ark. 181, 114 S. W. 221. But
it is equally true that, where the danger arising from the
negligent conduct of the master is so apparent and ob-
vious in its nature as to be at once discoverable to one of
ordinary intelligence, an employee, by voluntarily under-
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taking to perform his work in such a situation, assumes
the hazards which exempts the employersfrom liability
on account of injury to the employee. Wisconsin & Ark.
Lbr. Co. v. Allison, 171 Ark. 983, 287 S. W. 197; Ward
Furniture Co. v. Weigand, 173 Ark. 762,293 S. W. 1002.”’
Other recent cases on the subject are Howell v. Harvill,
185 Ark. 977, 50 S. W. (2d) 597, and Koss Construction
Co. v. Vanderberg, 185 Ark. 316, 47 S. W. (2d) 41.

No one knew how the oil happened to be on the top
of the tank, whether it had sloshed out of the tank car
through the dome, or whether it had been spilt there by
the oil company, from whom it was purchased, in loading
it, but this can make no difference. The undisputed proof
shows that it was quite the usual thing for oil to be on
top of such cars, to the knowledge of appellee, and he

could not blindly step therein under the circumstances of -

this case without assuming the risk of so doing.
_ The judgment will be reversed, and the cause
dismissed. ' '




