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WHaITE v. WILLIAMS.
4-2788
Opinion delivered December 19, 1932.

1. REPLEVIN—EVIDENCE OF TITLE.—In replevin for an automobile,
evidence held competent to show that a former owner had parted
with the title.

2. EVIDENCE—RES INTER ALIOS ACTA.—In replevin for an automobile,
evidence that a third party had brought a replevin for the auto-
mobile and mortgaged it, and of what such party testified in that
case, held prejudicial to plaintiff not a party to such action.

3. REPLEVIN—EVIDENCE OF TITLE.—In replevin for an automobile,
evidence that plaintiff’s mother purchased tires, to show that
plaintiff had parted with her title, held prejudicial, in absence of
a showing that the tires were purchased for and used on the
automobile in controversy.

Appeal from Sebastian Circuit Court, Fort Smith
District; Richard M. Mann, Judge on exchange; reversed.

Cravens & Cravens, for appellant.

Roy Gean, for appellee.

Humprreys, J. This is an appeal from a verdict
and judgment in favor of appellees in the circuit court of
Sebastian County, Fort Smith District, in a replevin
suit for an automobile upon which appellee had levied an
execution issued on a judgment obtained by Barton-Kel-
logg Lumber Company against Viola Earls. The Bar-
ton-Kellogg Lumber Company intervened and became a
party to the suit. This was the second execution issned
on the Barton-Kellogg Lumber Company judgment
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against Viola Earls and levied on the automobile in con-
troversy. When the first execution was levied on said
automobile, appellant intervened and claimed title there-
to, and, on the trial of the intervention on October 9, 1929,
it was found and adjudged that she was the owner and
entitled to the possession of the automobile. At that time,
appellant herein was a single woman, residing with her
mother, Viola Earls. Subsequently she married a man
by the name of White. About two years elapsed between
the first and second executions.

In order to sustain her title and right to possession
of the automobile, appellant introduced the judgment of
date October 9, 1929, finding her to be the owner and en-
titled to the possession of the automobile in the same
" character of proceeding between herself and appellees
herein. She relied upon the judgment, and, in order to
overcome the effect thereof, appellees attempted to show
that she had parted with her title after the rendition
thereof either to her mother or Will Rigney.

Over the objection and exception of appellant, they
introduced testimony to the effect that appellant marrled
after the rendition of the judgment and remained most
of the time for two years in Oklahoma without taking
the automobile with her and that during the time, it
was housed in her mother’s garage and used by her
mother and Rigney.

Over the objection and exception of appellant, they
introduced a bill of sale or invoice of tires purchased by
her mother on credit from Armstrong Tire & Service
Company, for which Barton-Kellogg Lumber Company
paid after the levy of the second execution. It does not
appear from the record whether the tires on the auto-
mobile when seized were the ones purchased from the
Armstrong Tire & Service Company by Viola Earls.

Over the objection and exception of appellant, ap-
pellees introduce a judgment in a replevin suit brought
by Will Rigney against them for the automobile in which
he testified that he purchased same from appellant for
$500 after October 9, 1929. Appellant was not a party to
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that suit, and, so far as the record discloses, had nothing
* to do with it. Will Rigney testified on cross-examination
in the instant case that he had purchased the automo-
bile from appellant after the rendition of the judgment
of date October 9, 1929.

Over the objection and exception of appellant, ap-
pellees introduced testimony to the effect that Will Rig-
ney mortgaged the automobile to E. O. Trent and J. H.
Barch to indemnify them against loss for signing his
replevin bond when he brought suit to recover the auto-
mobile from appellees. '

Appellant contends for a reversal of the judgment
upon two grounds: First, that there was no competent
evidence tending to show that she had parted with her
title to the auntomobile after she was adjudged to be
the owner thereof in the trial of the first suit on October
9, 1929, between the same parties; and, second, that the
court admitted incompetent evidence to which she ob-
jected and excepted.

(1) The extended absence of appellant from the
State and the use of the car by her mother and the tex
timony of Will Rigney to the effect that he had purchased
the automobile for $500 from appellant, together with
his use of it for a part of the time, was competent testi-
mony tending to show that appellant had parted with
the title thereto at the time the second execution was
issued and levied upon the automobile.” In view of the
rule that this court will not disturb verdiets of juries
if sustained by any substantial evidence, we would affirm
this judgment if incompetent testimony had not been
admitted which was prejudicial to appellant.

(2) The fact that Will Rigney brought a replevin
suit for the automobile, and what he testified to in that
case, and the further fact that he gave a mortgage on
the automobile to E. O. Trent and J. H. Barch to get
them to sign his replevin bond, were inadmissible and
prejudicial. Appellant was not a party to the suit and,
so far as the record shows, did not encourage it and
did not acquiesce in the proceedings or know what tes-
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timony was introduced therein, nor is it disclosed that
she had any knowledge of or suggested or participated
in the execution of the mortgage.

The introduction of the bill of sale for tires pur-
chased by Viola Earls from the Armstrong Tire & Ser-
vice Company was also inadmissible and prejudicial, for
there was no showing made that they were purchased for
and used on the car in controversy.

On account of the errors indicated, the judgment
is reversed, and the cause is remanded for a new trial.




