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Svee v. UtLgy.
4-2749
Opinion delivered November 28, 1932.

1. TAXATION—AFFIDAVIT OF TENDER OF TAXES—WAIVER.—Failure of
plaintiff in an action to recover land from a tax purchaser to
file an affidavit of tender of taxes, as required by Crawford &
Moses’ Dig., § 3708, was waived where defendant neither moved
to dismiss the suit nor objected to the proceedings.

2. MORTGAGES—FORECLOSURE—INTEREST.—In a conflict as to the rate
of interest between a mortgage and the note which it secured,
the provisions of the note control.

3. MORTGAGES—AMOUNT OF DECREE.—In foreclosure of a mortgage
securing a note bearing 10 per cent. interest after maturity,
and providing for acceleration of payment upon default in pay-
ment of interest, held that interest was properly calculated at
10 per cent. from the date when the mortgage was declared due
by reason of default.

4. TAXATION—RECOVERY OF TAX LAND.—In a suit to foreclose a

- mortgage on land held under a void tax deed, plaintiff was not
liable for the consideration paid to the State for such land, since
he was not in the first instance bound to pay the taxes on the land.

Appeal from Benton Chancery Court; Lee Seamster,
Chancellor; affirmed. :

Rice & Rice, for appellant,.

J. T. McGill, for appellee.

Kmrsy, J. This appeal challenges the correctness of
a decree of foreclosure on certain lands as being errone-
ous because of an excessive amount recovered and the
failure of the court to dismiss the action and render judg-
ment for the amount of taxes paid by appellant under
a void tax sale of the lands in accordance with the stat-
ute, §§ 3709, 3710, Crawford & Moses’ Digest.

The suit was filed August 22, 1931, alleging that on
July 23, 1926, the note and mortgage was given to the
Pittsburg Mortgage & Investment Company to secure
a loan of $2,500 bearing 6 per cent. interest from date
until maturity, interest payable semi-annually, repre-
sented by 14 interest notes to bear 10 per cent. interest
after maturity, and reciting that failure to pay any one
at maturity should cause the entire indebtedness to be-
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come due and payable. The note and mortgage were
made exhibits A and B to the complaint, and had been
sold and assigned to the plaintiff before maturity.

It was alleged that the interest note for $75, due
February 1, 1930, the one for $75 due August 1, 1930, and
another for $75 due February 1, 1931, were past due and
unpaid; and that plaintiff elects to declare the entire
indebtedness due.

The principal note provides: ‘‘That the sums prom-
ised to be paid shall bear ten per cent. interest after
maturity, whether the same becomes due according to
the terms hereof or by reason of default of any payments
of principal or interest.”” The mortgage recites: ‘‘That
the principal note of $2,500 shall bear six per cent. in-
terest until due and, after maturity, eight per cent.”’

The note is made due and payable 7 years after date;
and the mortgage also provides that, if default be made
in the payment of the notes when due, the whole indebted-
ness shall, at the option of the holder, become imme-
diately due and payable.

A general demurrer was filed but not passed on, and
later an answer denying all the allegations of the com-
plaint was filed by appellant. :

The execution of the note and mortgage, the record-
ing thereof and the assignment to the plaintiff, as
alleged, is conceded, as is also the nullity of the State’s
proceedings and the deed to appellant, on account of the
nonpayment of the taxes. Appellant paid the State $90
for the deed under the tax sale.

It is first insisted that the .court erred in not dis-
missing this suit for failure to comply with the statute,
§§ 3709, 3710, Crawford & Moses’ Digest, requiring an affi-
davit of tender of taxes first filed, ete. This assignment
of error can be disposed .of simply by stating that no-
motion was made for dismissal of the suit or any objec-
tion made to the proceedings therein because of any such
failure, and it was a matter which could be waived, and
was, in fact, waived by such failure to make timely objec-
tion thereto. Spain v. Johnson, 31 Ark. 314; Trigg v.
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Ray, 64 Ark. 150, 41 S. W. 55. Then, too, this is only a
proceeding to foreclose a mortgage on certain lands with
an allegation that the tax forfeiture thereon and deed
thereunder was void, as the court held them to be.

Neither was the decree rendered for an excessive
amount as claimed. . The note contains the following
clause: :
¢ All sums herein promised to be paid shall bear ten
per cent. per annum interest after maturity, payable an-
nually, whether the same becomes due according to the
terms hereof or by reason of default of any payment of
principal or interest. This clause is preceded by the fol-
lowing acceleration clause: ‘‘If default be made for ten
days in the payment of any sum, either principal or in-
terest, after the same becomes due and payable accord-
ing to the terms thereof, then the whole amount herein
promised to be paid shall at the option of the holder
hereof, at once become due and payable.”’

In that part of the mortgage pertaining to the inter-
est rate after maturity the figure 8 is printed, and, by
oversight evidently, was not marked out or erased and
the figure 10 substituted therefor. The note, however,
as already recited, provides: ¢‘All sums herein promised
to be paid shall bear ten per cent. per annum interest
after maturity, payable annually, whether the same be-
comes due according to the terms hereof or by reason of
default of any payment of principal or interest.”’ The
provisions of the note would control as against the recite
in the mortgage, which is only a security and ineci-
dent to the debt. 1 Jones on Mortgages (7th ed.), page
484; Farnsworth v. Hoover, 66 Ark. 367, 50 S. W. 865.

It is contended that the principal note did not bear
an increased rate of interest until the date of its maturity
7 years after date, and then that such increased rate
should only be calculated from August 22, 1931, the day
suit was filed, to January 11, 1932, the date of the decree.
The interest was calculated at 10 per cent. from August
1, 1931, the date when the last interest note due became
delinquent, and when the principal and other indebted-




ARK.] 563

ness was declared due by reason of the default. Under
the terms of the contract, it was agreed that all sums
promised to be paid should bear interest at 10 per cent.
per annum after maturity, whether same became due
according to the contract or by reason of the acceleration
clause for default made in payment of principal or inter-
est, and the payment of the interest on the principal con-
tract at the increased rate became due upon any default
made in payment of principal or interest according to
the terms of the contract; and the court did not err in
so holding.

Neither was appellee liable to the payment of the
amount of the consideration for the void tax deed from
the State attempting to convey the lands. It is conceded
that the court properly held the tax forfeiture and deed
void, and certainly appellee could not be required to pay
such amount, not being bound in the first 1nstance to
pay the taxes on the land.

We find no error in the record, and the decree is
affirmed. '




