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LILE V. STATE. 

Crim. 3817

Opinion delivered November 14, 1932. 

CRIMINAL LAW—REMARKS AND CONDUCT OF JUDGE. —In a prosecution 
for murder, it was prejudicial error, in the jury's "presence to 
order a witness for defendant arrested for perjury. 
Appeal from Logan Circuit Court, Northern Dis-

trict; J. 0. Kincannon, Judge; reversed. 
Hays ce Smallwood and Cochram & Arnett, for ap-

pellant.
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Hal L. Norwood, Attorney General and Robert F. 
Smith, Assistant, for appellee. 

KIRBY, J. This appeal is from a judgment of con-
viction for the murder while attempting robbery of one 
Cyrus Luman, who was killed by being struck on the 
head with a blunt instrument on the night of April 3, 1932, 
at about 7 or 8 o'clock, as he was closing his store, located 
in the Northern District of Logan County. 

The only eye-witness stated that, while Mr. Luman 
had his back turned trying to lock the store door, a man 
with a white mask over his face ordered him to "Stick 
'em. up !" and as Luman turned the robber struck him on 
the head two of three times, knocking him down, and took 
witness' horse, upon which he had come to the store, and 
fled. The robber was about the same size and height as 
defendant. 
• The defense was an alibi, and 12 or 15 witnesses 
testified about having seen the defendant at other places 
during the day and on the night of the killing, which, if 
true, would have rendered it impossible for him to have 
been present at the time of the killing. 

A witness, Frank Faulkenbury, who testified he was 
with the defendant all day, said he was in the vicinity of 
the killing and turned back near a certain filling station, 
and when they arrived at a graveyard a little before sun-
down he and his wife got out of the car, and Owen Lile, 
the appellant, went north for the purpose of getting some 
wine. That he was gone about an hour, and returned 
shortly after dark. This witness was called for further 
cross-examination the next day, and, being asked if he 
had not made the statement to certain people, naming 
them, on the night before that he was so drunk after he 
left Harkey Valley that he didn't remember anything, 
admitted that he made the statement, and said that he was 
so drunk after he left Harkey Valley that he did not 
know what happened. He also said that his first state-
ment made to the deputy prosecuting attorney and a 
deputy sheriff was made upon their promise to turn him 
out of jail and let him go to work, he being in jail at the
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time charged with the murder of Luman. Thereupon, the 
prosecuting attorney, in the presence and hearing of the 
jury, arose and said to the court, "If the court please, I 

want this man arrested and held on a charge of per-
jury." And the court replied: "Mr. Sheriff, you will take 
this witness into your custody." Defendant's attorney 
objected to the statement made by the prosecuting attor-
ney and the action of the court, and saved exceptions. 
This is the only error urged for reversal of the cause. 
_ In Crosby v. State, 154 Ark. 20, 241 S. W. 380, it is 
held that the commitment of a witness for perjury during 
the trial of the cause before a jury was prejudicial error. 
See also the note in the case of State v. Swink, 151 N. C. 
726, 66 S. E. 448, 19 A. & E. Annotated Cases, wherein it 
is said to be the general rule that the commitment of a wit-
ness for perjury during a trial is prejudicial error. It was 
an invasion of the province of the jury by the trial judge 
to tell them in effect that the witness perjured himself in 
his testimony that would have been beneficial to appellant 
on the trial, necessarily discrediting his former testimony 
placing the defendant in the vicinity of the murder where 
he could have been present at the time of the killing. 

The court might well have ordered the witness 
arrested after he left the court room and the presence of 
the jury, if he thought it should have been done, without 
having it done at the time, and, for this error, the judg-
ment is reversed, and the cause remanded for a new trial.


