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GARNISHMENT—PERSONS SUBJECT TO.—In an action for personal
injuries by an employee against a highway contractor, no right
existed to garnishee money due to the contractor from the State
Highway Commission. ’
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2.  GARNISHMENT—WAIVER OF EXEMPTION.—The State Highway Com-
mission’s exemption from garnishment may not be waived, and
the defendant contractor can move to quash the writ, although
the Commission has not done so.

Appeal from Pulaski Circuit Court, Third Division;
Marvin Harris, Judge; affirmed. ’

Edward Gordon, for appellant.
Cockrill & Armistead, for appellee.

_ Smita, J. Appellant says, in his brief, that ‘‘the

only question to be determined on this appeal is whether
or not the plaintiff in this case has a right to garnishee
the State Highway Commission after filing suit in the
Pulaski Circuit Court against the defendant, S. B. Zieg-
ler, doing business as Ziegler Construction Company,
‘which company holds an.indebtedness against the State
Highway Commission on account of constructing high-
ways under a contract with the Highway Commission,
-and which has been specifically authorized to construct
highways and to sue and be sued, the appellant being
employed by the defendant in the construction of said
highways and injured while so employed.”’

We think the court below correctly held that the
right did not exist to garnishee money due Ziegler by
the State Highway Commission, for the reason that the
commission is an agency of the State, and, as such, is
not subject to suits of this character.

- The case of Arkansas State Highway Commission v.
Dodge, 181 Ark. 539,26 S. W. (2d) 879, is cited as author-
izing this garnishment proceeding. But such is not the
effect of that case. We did there hold that the State
Highway Commission had been created as a corporate
entity to contract with reference to the construction of
certain State highways, and that the Commission might
be sued in relation thereto, but we stated that the whole
proceeding was statutory, and suits could be maintained
only to the extent and in the manner authorized by stat-
ute. See also Baer v. Arkansas State Highway.Commis-
ston, 185 Ark. 590 48 S. W. (2d) 842. '
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The instant case is not a suit to enforce a construec-
tion contract, but is a suit at law for damages for per-
sonal injuries by an employee of a contractor against his
employer, with a writ of garnishment to impound money
due the contractor by the State Highway Commission,
in order that the money may be applied to the satisfac-
tion of any judgment which the employee may finally
recover,

In the chapter on Garnishment, 28 C. J., page 55, it 1s
said that there is authority to the effect that, under a pro-
vision authorizing the summoning of persons and cor-
porations generally as garnishees, a municipal or public
corporation may thus be brought into the case. It is,
however, also said: ‘‘But, according to the weight of "
authority, general provisions authorizing garnishment
do not, in the absence of a clearly expressed legislative
intention to such effect, apply to the Federal and State
governments, or their officers or agencies. This rule in-
cludes all municipal or guas: municipal corporations or
other public bodies charged with the performance of
governinental functions, or their officers or agents.’’

An answer was filed on behalf of the Highway Com-
mission, admitting its ‘indebtedness to Ziegler, which
raised no question as to the right of the plaintiff to im-
pound the money due from the Commission to Ziegler by
writ of garnishment, and it is argued that as the Commis-
sion does not raise the question that it is not subject
to garnishment, the defendant cannot do so; in other
words, that there has been a waiver by the Commission
of its exemption from garnishment. We think, however,
that this exemption may not be waived, and that the de-
fendant, Ziegler, had the right to move, as he did do, to
quash the writ, although the Highway Commission has
not done so. ‘

Numerous authorities on this question are reviewed
in the case of Welch Lumber Co. v. Carter, 18 W. Va. 11,
88 S. E. 1034, by the Supreme Court of Appeals of West
Virginia, where it is stated that, while there are cases
holding that the exemption from process of garnishment
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is a privilege personal to the agency possessing it, yet
the weight of authority is opposed to this view, and that
the public policy which forbids the process in the first
instance forbids also its waiver. This case is annotated
in.2 A. L. R. 1582, where many cases on the subject are
cited. ) :
' It was held by the Supreme Court of Alabama, in
the case of Porter & Blair Hardware Co. v. Perdue, 105
Ala 293, 16 So. 713, that garnishment is a remedy of statu-
tory creation and existence, and that there is no authority
to resort to it except in cases and against parties which
are and who are within the terms of the statute. And, fur-
ther, that public corporations and governmental agencies
are held not to be subject to this process unless included,
in unequivocal terms, by the letter of the statute, on
grounds of public policy. It was there further said: ‘“But
whether the nonliability of such corporations to this pro-
cess be put upon the idea of exemption merely from the
operation of a statute broad enough to embrace them, or
upon the idea that they are not embraced at all in the
terms of the statute, is of no practical consequence. If
_ they are not within the statute at all, no court has, nor
by consent can acquire, jurisdiction to proceed against
them in this way; and, if it is a mere matter of exemption,
the same public policy which gives life to it is potent also
to prevent the officers and agents for the time being of
such corporations from waiving the exemption by ap-
pearing without objection and admitting indebtedness
for the corporation. 8 Am. & Eng. Enc. Law, p. 1135.”
Like the State of Alabama, we have no statute mak-
ing these governmental agencies subject to garnishment.
We have held, in several cases, that, where contracts
have been fully completed for certain governmental agen-
cies, and nothing remains to be done except to pay the
contract price due the contractor, the creditors of such
contractor, if he be insolvent, may, by equitable garnish-
ment, impound the money due him and subject it to the
payment of their demands against him. The following
are cases of this kind: Henslee v. Mobley, 148 Ark. 181,
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230 S. W. 17; Riggin v. Hilliard, 56 Ark. 451, 20 S. W.
402. See also First Nat. Bank v. Mays, 175 Ark. 542, 299
S. W. 1002. These cases appear to have no application
to the facts of this case.

We conclude therefore that the garnishment was
properly quashed, and that judgment is affirmed.




