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WiLsox v. CARDWELL.
4-2835
Opinion delivered October 17, 1932.

1. APPEAL AND ERROR—FINAL JUDGMENT.—A judgment sustaining a
demurrer to portions of a complaint which left no triable issue
held appealable.

2. ELECTIONS—PRIMARY ELECTION-—CONTEST.—A complaint contest-
ing the certification of the result of a primary election, alleging
that illegal ballots were cast for defendant whereby plaintiff was
defeated, stated a cause of action. ’

3. ELECTIONS—CONTEST OF PRIMARY ELECTION—AMENDMENT OF COM-
PLAINT.—Where a contest of a primary election has been insti-
tuted within the time and in the manner required by law, the com-
plaint may be amended to make the allegations more definite and
certain; but the complaint may not be amended to allege new and
additional grounds of contest.

4. ELECTIONS—CONTEST OF PRIMARY ELECTION.—Where a complaint
seeking to contest the certification of the result of a primary elec-
tion was filed within ten days after certification of the result, as
required by the statute (Crawford & Moses’ Dig., § 3774), the
complaint may be amended after the expiration of 10 days where
unreasonable delay will not result, and without the supporting
affidavits of citizens.
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5. ELECTIONS—CONTEST OF PRIMARY ELECTION.—It was not ground
to-strike out an entire amended complaint in a primary election
contest because a ground for contest was alleged which the orig-
inal complaint did not contain, in which case only “the additional
ground of contest should have been stricken out.

Appeal from Washington Circuit Court; J. S. Combs,
Judge; reversed. .

Proctor F. Johmson and Duty &£ Duty, for appellant.

Johm W. Nance, for appellee.

Smits, J. Appellant and appellee were the opposing
and only candidates for the Democratic nomination for
State Senator from the Fifth Senatorial District, com-
posed of Washington County, in the State-wide primary
election held August 9, 1932. The returns, as certified
by the county democratic central committee, showed
that appellant was defeated by a majority of 249 votes,
and within ten days thereafter a complaint was filed by
appellant contesting this certification.

A demurrer was interposed to numerous paragraphs
of the complaint, which was sustained, and these para-
graphs were dismissed, but permission was given to
amend. Later, and more than ten days after appellee
had been certified as the nominee, an amendment was
filed to the complaint. A motion was filed and sustained
to strike the amended complaint from the record for the
following reasons: (1) That the amended complaint al-
leged new and different grounds for contest, and was not
filed within ten days of the date of the certification of
the nomination; (2) that the amendment was not sup-
ported by the affidavit of ten reputable citizens of Wash-
ington County; and (3) that the amendment seeks to
change and enlarge the grounds.of contest set forth in
the original complaint.

When the motion to strike the amended complaint
was sustained, the court offered to permit the plaintiff
to further amend his complaint, but he declined the offer,
and has appealed from the action of the court in sustain-
ing the demurrer to portions of his complaint and in
striking his amendment to the paragraphs of the com-
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plaint which had been dismissed when the demurrer
thereto was sustained.

A motion has been filed here to dismiss the appeal
upon the grounds that no final judgment has been.ren-
dered, and that the appeal is premature.

A headnote in the case of Security Mortgage Co. v.
Bell, 175 Ark. 128, 298 S. W. 865, reads as follows: ‘‘An
appeal from an order dismissing a complaint as to certain
paragraphs, but leaving the paragraph which presented
a triable issue, held prematurely taken, since the issue
should have been tried and objection to the demurrer
urged on final appeal from the whole action.”’

It is insisted, upon the authority of the case from
which we have just quoted, that the motion to dismiss
the appeal should be sustained. We do not, however,
concur in this view, for the reason that, in our opinion,
no triable issue was left after the demurrer had been sus-
tained to certain of its paragraphs. The portion of the
complaint, left after the demurrer to certain of its para-
graphs had been sustained, was itself demurrable, as
failing to sufficiently state a cause of contest. The vital
parts of the complaint were deleted when the demurrer
was sustained, and, in our opinion, the demurrer, if sus-
tained at all, should have been sustained to the complaint
in its entirety, and that there was not left thereafter a
triable cause of action. Hill v. Williams, 165 Ark. 421,
264 S. W. 964.

The allegations of the original complaint are some-
what general in their nature, and, if the demurrer had
been treated as a motion to make more specific, it should
have been sustained on that ground.

‘We think, however, that the original complaint stated
a cause of action, as its allegations, if supported by the
testimony, show that appellant received a majority of the
votes of the qualified electors of Washington County,
which county composed the Fifth Senatorial District.

These allegations are lengthy, and will not be set
out wn extenso, but they are to the effect that appellee
and certain of his political supporters conspired with a
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candidate for the nomination for sheriff and certain of
his adherents to illegally assess two thousand poll-tax
payers, and to provide poll-tax receipts for them for the
purpose and in consideration of having the persons to
whom the poll-tax receipts were issued support appellee
and the candidate for sheriff aforesaid. And, further,
that persons had voted in the election who had no poll-
tax receipts, as had others who were not otherwise quali-
fied, although they held poll-tax receipts, among the lat-
ter class being many Republicans. That illegal absentee
ballots had been received and counted for appellee, as
had also the ballots of certain other persons who had not
voted at all, and that certain ballots had been changed
from appellant to appellee, and ‘‘that, by reason of the
illegal and unlawful acts claimed, as aforesaid, the plain-
tiff had been cheated out of more than fifteen hundred
votes in said county, and if the legal votes cast for him
- had been counted and the illegal votes that had been cast
for the defendant were thrown out, this plaintiff would
have received the nomination for the office of State Sena-
tor by a large majority.”’

These allegations were made more definite and cer-
tain by the amendment to the complaint. _

It was held in the case of Logan v. Russell, 136 Ark.
217, 206 S. W. 131, which was the first case construing
the primary election law, appearing as §§ 3757 et seq.,
Crawford & Moses’ Digest, that the complaint in a pro-
ceeding to contest the certification of a primary nomina-
tion shall be supported by the affidavits of at least ten
reputable citizens, and shall be filed within'ten days of
the certification complained of, and that the complaint
and the affidavits are jurisdictional, and must be filed
within the time specified. It has, however, been also held
that, where a contest has been instituted within the time
and in the manner required by law, the complaint may
be amended to make the allegations thereof more definite
and certain and more specific; but the complaint may not
be amended to allege new and additional grounds of con-
test. The statute does not require supporting affidavits
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of the citizens to these permissible amendments. These
amendments may be made without the supporting affi-
davits, and after the expiration of the original ten days,
when unreasonable delay in the trial of the cause will
not result therefrom. Robinson v. Knowlton, 183 Ark.
1127, 40 S. W. (2d) 450; Cain v. McGregor, 182 Ark. 633,
32 S. W. (2d) 319; Gower v. Johmson, 173 Ark. 120, 292
S. W. 382; Bland v. Benton, 171 Ark. 805, 286 S. W. 976.

It was not ground therefore to strike the amended
complaint from the record because it was not verified by
the affidavit of ten reputable citizens, and was not filed
within ten days after the certification of appellee as the
nominee. Nor was it ground to strike the entire amended
complaint making more definite the allegations of the
original complaint because a ground of contest was
alleged which the original complaint did not contain.
Only that additional ground of contest, if such there was,
should have been stricken out.

As we interpret the pleadings, a cause of action to
contest appellee’s nomination was stated in the' original
complaint, and the court erred in striking out certain
paragraphs thereof upon sustaining the demurrer
thereto; but, with these paragraphs deleted, a triable
cause of action did not remain, and an appeal was proper
from that order.

We are also of the opinion that the eourt was in
error in striking out the amendment to the complaint,
and, upon the remand of the cause, this motion will be
sustained only as to such grounds of contest as were not
alleged in the original complaint.

The judgment of the court below is therefore re-
- versed, and the cause will be remanded for further pro-

ceedings in accordance with the directions as above
contained, ' :




