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1. PLEADING & PRACTICE — FAILURE OF COUNTY TO FILE MOTION TO
© INTERVENE-OR TO TAKE AN APPEAL FROM THE JUDGMENT —
EFFECT. — The appellant county cannot object to the failure of the -
trial court toallow it to intervene in the matter because no motion to- -
intervene was ever filed as required by Ark. R. Civ. P. 24(c); neither
can the county object to the denial of its motion to vacate the
Jjudgment because an appeal was not taken from that judgment
[Rules of App. P, 3(e)]. =

2. APPEAL & ERROR — NO STANDING TO APPEAL WHERE NOT A PARTY
TO ACTION. — The county had no standing to appeal from an order
where it was not a party to the action and no ruling was made in that
order touching its status as a party. R _

3. CONTRACTS — AGREEMENT OF APPELLEES AND DECEDENT TO
LEASE SAFE DEPOSIT BOX AS JOINT TENANTS WITH RIGHT OF
SURVIVORSHIP — AGREEMENT DID NOT CONTROL DISPOSITION OF
CONTENTS. — Where the appellees and the decedent had reached -
an agreement three years prior to decedent’s death to lease a safe
deposit box as joint tenants with right of survivorship, the agree-
ment between the parties was only for the rental of the safe deposit .
box and not for the disposition of its contents. :

4. BANKS & BANKING — JOINT LEASE OF SAFE DEPOSIT BOX DOES NOT
MEAN THAT GIFT HAS BEEN'MADE OF CONTENTS. — It is generally
held that a joint lease of a safe deposit box in and of itself is
insufficient to support the contention. that a gift has been made of
the contents. -~ - . .7

5. DECEDENT’S ESTATES — JOINT OWNERS OF LOCK BOX — SPECIFIC
WRITTEN REFERENCE REQUIRED FOR JOINT OWNER TO BE ENTITLED
TO CONTENTS OF BOX BELONGING. TO DECEDENT. — In the future
the Supreme Court will require-an affirmative showing that the
owner of a lock box intended to give the contents of the lock box to
another; such an intention cannot. be demonstrated without a
specific written reference to the disposition of the contents of the
lock box and is not:indicated by an agreementonly to rent the box in
two or more names with a right -of survivorship. - :
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Appeal from Newton Chancery Court; Roger V. Logan, Jr.,
Chancellor; affirmed in part and reversed in part.

Karen B. Walker, for appellant Newton County.
Donald J. Adams, for appellant Estate of Sue S. Morak.
Bill F. Doshier and Dan R. Bowers, for appellees.

Jack HoLt, Jr., Chief Justice. This is the second appeal
concerning the estate of Sue S. Morak, deceased. In the first, we
were asked by Newton County to decide whether the probate
court erred by failing to remove the administrator of Mrs.
Morak’s estate because of a conflict of interest and misadminis-
tration. Newton County v. West, 288 Ark. 432, 705 S.W.2d 887
(1986). This court found that, based on the incomplete record
before us, we could not say that the probate court erred as a
matter of law. Although it was argued at the probate court
hearing in that case that Newton County was an interested party
because of the possibility that the estate would escheat to the
county, no such argument was made in the appeal. In the appeal
before us now, Newton County is arguing that the chancery court
erred in finding that it was not a necessary party and that ithad no
standing to participate in the proceedings. The special adminis-
trator of the estate, Don Adams, has also appealed, arguing that
the findings of the chancery court were contrary to the law and
evidence. Our jurisdiction is pursuant to Sup. Ct. R. 29(1 )(c) and
)8 .

Because this case presents two different appeals, they will be
discussed separately. The appeal brought by Newton County
solely concerns the question of the standing of the county to
participate in the proceedings. A hearing was held on May 2,
1985, in Newton Chancery Court to determine the ownership of
the contents of a lock box in which the decedent had placed U.S.
Savings bonds. At the hearing, the attorney for Newton County
appeared and asked the court to find it was entitled to notice of the
proceedings and also entitled to be a party to this action, based on
the possibility that the estate would escheat to the county
pursuant to Ark. Stat. Ann. § 61-150 (Supp. 1985). The court
ruled orally that the county was not an interested party. That
finding, however, was not made a part of the judgment entered
May 10, 1985. In addition, the county never filed a written
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petition to intervene. On May 22, 1985, Newton County filed a
motion to vacate the May 10 judgment which was denied by the
trial court for lack of standing on July 16, 1985. That order was
not appealed. Instead, Newton County’s notice of appeal to this
court states that the county is appealing the judgment entered
May 10.

[1,2] Newton County’s appeal is not properly before this
court. The county cannot object to the failure of the trial court to
allow it to intervene in the matter because no motion to intervene
was ever filed as required by Ark. R. Civ. P. 24(c). Similarly, the
county cannot object to the denial of its motion to vacate the
Jjudgment because an appeal was not taken from that judgment.
Rules of App. P. 3(e). Mears, Judge v. Little Rock School Dist.,
268 Ark. 30,593 S.W.2d 42 (1980). Finally, Newton County had
no standing to appeal the May 10 order specified in its notice of
appeal. It was not a party to that action and no ruling was made in
that order touching its status as a party. See Frazierv. McHaney,
Receiver, 117 Ark. 394, 178 S.W. 419 (1915).

The second appeal concerns the trial court’s award of the
contents of the safe deposit box to the appellees. The decedent,
Mrs. Morak, died on July 8, 1984, intestate and with no known
heirs. On January 4, 1985, Dwight and Kathleen Davison,
appellees, filed a petition alleging they were joint tenants with a
right of survivorship in the contents of a safe deposit box which
Mrs. Morak had rented on June 11, 1981. The lock box contained
U.S. savings bonds worth $324,987.35 and $4,020 in currency.
The bonds show Mrs. Morak and various members of her family,
all of whom are apparently deceased, as the owners. The
administrator of the estate filed an answer alleging that the
agreement of joint tenancy with right of survivorship between the
appellees and the decedent was merely for the use of the box and
not for the disposition of the contents.

The chancellor found that the appellées and Mrs. Morak
were good friends and neighbors and that the Davisons took care
of Mrs. Morak and her family for several years prior to her death.
The court further found that about three years prior to Mrs.
Morak’s death, she and the Davisons agreed to lease a safe deposit
box as joint tenants with right of survivorship so that each would
be a joint owner of all of the contents of the box and the survivors
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would be the complete owners.of those contents.

[3] Although we do not set aside such findings of fact by a
chancellor unless they are clearly erroneous, Farrisv. Farris, 287
Ark.479,700S.W.2d 371 (1985); Ark. R. Civ. P. 52, we find that
the agreement between the parties -was only for the rental of the
safe deposit box and not for the disposition of its contents.

The only evidence offered indicating that the Davisons had a
right to the contents of the lock box was provided by the Davisons.
Mr. Davison testified that Mrs.-Morak told him he and his wife
were to become joint owners of what was in the box. He also
stated, however, that he did not know what the box contained,
that he never entered the box durmg Mrs. Morak’s lifetime, he
and his wife were not to receive any benefits from the contents of
the box until after Mrs. Morak’s death, and Mrs. Morak was to
receive all benefits from the bonds during her life. Mr. Davison
admitted there was no agreement as to the use of the bonds
themselves. There was further evidence that Mrs. Morak stated
her intention to make a will but she died before she was able to do
$0.

Based on the foregomg ev1dence we are unable to say that
Mrs. Morak clearly intended to make-a gift to the Davisons of the
contents of the safe deposit box. In Black v. Black, 199 Ark. 609,
135 S.W.2d 837 (1940), we noted that there is a presumption of
ownership in favor of the surviving lessee of a safe deposit box
which can be rebutted by testimony to the contrary. In that case,
however, the lease agreement signed by the parties renting the
box specifically stated that the property placed in the box is joint
property and upon the death of either joint tenant the property
passes to the survivor. Such an agreement as to the contents is
missing here.

Again in Miller v. Riegler, 243 Ark. 251, 419 S.W.2d 599
(1967) this court considered the contents of a joint safe deposit
box. In Miller the box contained several hundred shares of stocks
which had been transferred before the testator’s death to the joint
names of the testator and the beneficiary with a right of
survivorship. Accordingly, we upheld the transfer of the stock.
Here, the savings bonds were not transferred to the joint names of
Mrs. Morak and the Davisons. Rather, they still reflect Mrs.
Morak and several of her deceased relatives as owners.
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[4] Other courts have held that the deposit of articles in a
jointly leased safe deposit box of itself works no change in title,
absent an express agreement that the contents of the box shall be
joint property. Annotation, 14 A.L.R.2d 948, 954 § 2 (1950).
This is so even if the language in'the lease describes a joint
tenancy with the right of survivorship, unless it spécifically refers
to the contents. /d. Similarly, it is generally held that a joint lease
of a safe deposit box in and of itself is insufficient to support the
contention that a gift has been.made of the contents. Annotation,
40 A.L.R.3d 462, 465 § 2 (1971).

[5] In finding the language of the lease and Mr. Davison’s
testimony insufficient to establish ownership of the contents of the
lock box, we announce our intention to require an affirmative
showing that the owner of a lock box intended to give the contents
of the lockbox to another. Such an intention cannot be demon-
strated without a specific written reference to the disposition of
the contents of a lock box and is.not indicated by an agreement
only to rent the box in two or .more names with a right of
survivorship. - . .- S

Accordingly the judgment awérding_the contents of the lock

. box to the Davisoris is reversed.

PURTLE, J., not .barticipating.




